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The controversy in these civil appeals is: whether appellant is liable to

pay Access Deficit Charges ("ADC") to BSNL for the period conmencing
from14.11.2004 to 26.8.2005 in respect of its service provided under its
brand nane "WALKY".

I nt roducti on:

2. ADC is a levy inmposed by TRAI (Regul ator) on the operators (service
providers) to support roll out of tel ephones in rural areas. Since BSNL owns
99% of the rural phones, ADC constitutes a |levy for the appellant and a
subsidy for BSNL. The said ADC has two parts: (i) the conponent of the
paynment to be nade by the donestic service provider, and (ii) the

conponent of the paynent to be mamde by international l'ong-distance service
providers. The ADC regine was introduced i n 2004.

3. In March, 1997, Tel ecom Regul atory Authority of India ("TRAI") Act
stood enacted. The Government introduced New Tel ecommuni cation Policy
("NTP") in 1999 and proceeded to inplenent the said policy. By TRA
(Amendnent) Act, 2000 a key change cane to be effected as a result of

NTP, 1999. The said anendment segregated the Regul atory and Di spute
Settlenment norns of the original TRAI. Under the new regine, all disputes

i nvol vi ng consuner and service provider(s) had to go to TDSAT. The said
regi me excluded civil courts fromruling on disputes arising out of TRA
deci sions. TDSAT was conferred with original and appellate jurisdictions.
The TRAI (Anendnment) Act, 2000 defines precisely the regulatory powers

of the TRAI. The said Regul ator becane responsible for introduction of new
service providers, technical inprovements, quality standards and fixing the
terms and conditions of licences. One nore event needs to be nentioned. In
order to separate policy nmaking and service provision roles of the DoT, the
CGovernment created Departnent of Tel ecom Services ("DTS"), which was

later turned into the corporate entity known as BSNL on 1.10.2000.

4. Under the NTP, 1999, all new cellular nobile service providers had to
pay a fixed fees upon entry, and then pay a portion of their revenues to the
Government. However, after August, 1999 the revenue-sharing arrangenent

came into effect.

5. G ven an anbitious target to achieve a tele- denS|ty of 7% the NTP
1999 sought to bring private players into basic service which is the
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mnimmfacility and in which nobility as feature of a tel ecom service was
not a part of basic service. The permssibility to provide a service is
determ ned by the terns and conditions of a |icence granted by DoT whereas
obligation to pay interconnection usage charges/ ADC i s determn ned by

TRAI through its regulations franed under section 36 of the 1997 Act in
conformity with the |icence conditions.

6. By a policy decision of Government of India in 2001, basic service
operators having the licence for providing fixed service were allowed to
provide Wreless Local Loop Mobile [W.L(M)] service within the purview

of their basic service licence.

7. During 1997 \026 April, 2003, there was no liability to pay ADC ( a
concept introduced by TRAI in 2003).

8. On 1.11. 2003, DoT introduced a Unified Access Service ("UAS")
licence which allowed its holder to provide wire-line as well as wi reless
services in a service area. However, wireless services included full nobile,
limted nobile and fixed wrel ess services under the UAS licence. The

exi sting 'service providers were given the option to stay on their origina

l'i cence or change to the UAS |icence to facilitate communi cati ons
convergence by all owi ng val ue-added services on the sane |icence.

However, all tel ecomoperators had to pay |1UC including ADC in

accordance with 1 UC 'Regulations franed by TRAI.

WLL Technol ogy:

9. Bef ore consi dering the contentions advanced on behal f of the
appel  ants and BSNL (respondent no. 1), it would be necessary to consider
certain terms used in the WL technol ogy.

i) Cel I ul ar Tel ephony

Cel lul ar tel ephone is a type of short-wave analog or digita

transm ssion in which a subscriber has a wirel ess connection froma nobile
(termnal) to a nearby transnitter.” The transmitter’s area of coverage is
called as a cell. In wireless telephony, a cell is the geographical area covered
by a cellular tel ephone transmtter. The transmitter facility is called the cel
site. Wien a subscriber enters into an agreenent with a cellular tel ephone
service provider, he is given access to the cell system of that provider, which
is local. Wen travelling out of the range of the said cell system the cel
system can enable himto be transferred to a nei ghbouring conmpany’s cel
system wi t hout the subscriber being aware of it. This is called roam ng
service. A cellular telephone is not to be confused with a cordl ess tel ephone,
which is sinply a phone with a very short wirel ess connection to a | oca

phone outlet.

Hi gh nobility of the users is one of the inportant properties of

cel lular tel ephone. The |l ocation of a user can change significantly during a
call which can originate fromthe user or fromthe network. In cellular

tel ephony a nobil e user communi cates with a base station. The base stations
are connected to MSC, which is connected to the public tel ephone system

The nost inportant aspect of cellular telephony is the 'unlinited nobility.

The user can be anywhere within the coverage area of the network (i.e., it

is not limted to a specific cell). The user can nmove from one cell to another
even during one call

Cel lul ar telephony is different fromcordl ess tel ephone. In cordl ess
tel ephone, there is a wireless |link between a handset and a base station
which in turn is directly connected to the public tel ephone system

It is inmportant to note that econom c factors inpact the design of

Wi rel ess conmuni cati on systens and services. Those systens where the

nobility is of value per se \026 e.g., in cellular tel ephony, the sane is nore
expensive than wired system For exanple, the per minute price in the case

of cellular telephony systemis higher than the landline tel ephone. It is
conpetition which may bring down the price per unit. Since 1990 many

consuners and even comnpani es have opted for cellular tel ephony al one
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cancelling in sonme cases wired services. On the other hand, services where

Wi rel ess access is only intended as a cheap cabl e repl acenent, wi thout

additional features \026 e.g., Fixed Wreless Access, the systens have to be cost
effective, as the infrastructure is conparatively cheaper as conpared to the

i nfrastructure needed for wi red connections.

i) Exampl es of Wrel ess Equi pnents:

Wreless is a termused to describe tel ecomruni cati ons in which
el ectronagneti c waves carry the signal over the comunication path. The
first wireless transmitter went on the air in the early 20th Century using
Morse code. Later, as technology inproved it becane possible to transmt
voi ces and nusic via wireless, the mediumcane to be called "radio". Wth
the advent of television, fax, data comrunicati on and the effective use of the
spectrum the term"w rel ess" has been revived. The common exanpl es of
Wi rel ess equi pnents in use-today include cellular phones, pagers, globa
posi tioning system ("GPS"), cordl ess tel ephone sets, satellite tel evision,
wirel ess LANs (Local Area Networks), global systemfor nobile
conmuni cation ("GSM"), fixed wireless application, nobile wreless and
portabl e wirel ess. Correspondingly, services are broadcasting, paging, fixed
Wi rel ess access (FWA), linmted nmobility and full nobility etc.

In the case of fixed wireless, the operation of wireless systens is
confined to homes and offices, in particular, fixed wireless refers to
equi pment connected to the internet via specialized nodens. In FWA, the
| ocation of the end-user term nal and network access point to be connected
to end-user are fixed.

In the case of nobile wireless, there is the use of wireless systens or
devi ces aboard notorized, mnoving vehicles like, PCS. It also includes
autonotive cell phones. Unlike FWAs; in the case of mobiles the instrunent
is not fixed, it can be noved.

As regards portable wireless, it is battery-powered wireless device or
system whi ch operates outside the office, hone or vehicle. Its operation is
aut onomous. The exanpl es of portabl e wireless are handhel d cell phones

and PCS units.

Al'l the above exampl es are conmon exanpl es of wrel ess equi pnents
in use today.

i) Wrel ess Mbil e Comruni cati on

There are a variety of wirel ess comunication systens for
transmtting voice, video and data in local or wide areas. Mbile wrel ess
technol ogi es provi de voi ce and data comuni cation services to nobile users
to use cell phones, internet ternminals and rel ated conputing devices.

iv) Wrel ess Conmuni cations Service (WCS):

WCS is radi o comuni cations that may provide fixed, nobile, radio
| ocation or satellite conmunication services to individuals and businesses
within their assigned spectrum bl ock and geographi cal areas. WCS i s today
capabl e of providing nmore advanced Wrel ess Phone Services that woul d be
able to pinpoint a subscriber in a given locality. WCS is today used to
provide a wi de variety of nobile services, including an' entire fanmly of new
conmuni cati on devices utilizing small, |ight weight; multifunctiona
Port abl e Phones and advanced devices with two-way data capabilities. It
may be noted that every nobile is portable but every portable phone need
not be a nobile. It may also be noted that we are concerned wi'th "service" to
the individual business and not with the nature of the instrument.
V) Wrel ess Broadband Access Technol ogi es (\WBAT):

Wrel ess access systens are owned by service providers that operate
within a netro areas.

The cel lul ar tel ephone system as covered under "w rel ess nobile
conmuni cati ons” allows users to nove about, not only within the range of
the Local Base Station but to other cells within the sane system and even to
systens of other service providers.

The "Fi xed" wirel ess systens do not support the extended roam ng
features of Mbile Cellular Systens.

The advantage of wirel ess systens are: no need to install cable or rely
on copper infrastructure.
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Vi) Wrel ess Conmuni cations (WO):
It involves transmitting signals through air and space using radio
waves. Exanpl es blue tooth, CDVA

Vii) Wrel ess Technol ogi es (W):

A wireless network is a radio, mcrowave, infrared network. Mst
wi rel ess networks have multiple BTSs. (base stations).
viii) Cel lul ar Systenms and Topol ogy:

A cell in a cellular systemis a circular area with a centra
transmtter/receiver base station. BTS is raised up on a tower or top of a
bui | di ng. BTS has a 360-degree antenna which is tuned to create a cellular
area. \When a user turns a phone on, its phone nunber and serial nunber are
broadcast within the local cell. The BTS picks up the signals and inforns the
Switching Ofice that a particular device is located within its area. This
information is recorded inthe switching office for reference. An actual cal
takes place when the user enters a phone nunber and hits the Send button.

The cellular systemselects a channel for the user to use during the duration

of the'call. As users travel, they may nove fromone cell to another
necessitating a handoff and the selection of a new channel. Wile in the
vicinity of a cell, nobile phone users are under the control of the
transmtter/receiver in that cell. A handoff takes place when the base station
in one cell transfers-control for a user’s call to a base station in another cell
When a base station begins to |l ose a user’s signal, it notifies base stations in
all the surrounding cells that the user may be noving into their cells. As the
user nmoves into a new cell, the base station in that cell takes over the call
The frequency of the call is changed to a frequency used in the new cel

during the transition. This is because adjoining cells cannot use the sane
frequenci es.

i X) Wrel ess Local Loop (WL):

Today, technol ogi es provide W.LL services, i.e., wireless access for
home and business users to carriers and service provider network.

Accordi ng to Encycl opedia of Networking & Tel ecomruni cati ons by
Tom Shel don, wireless local loop ("WL") refers to a variety of
technol ogi es for connecting subscribers to the public-sw tched tel ephone
network ("PSTN') using wireless links, rather than 'copper wire. WL is a
practical solution for connecting subscribers in countries/areas that do not
have the wired infrastructure. It is also practical in rural ‘areas as an
alternative to laying cable. WL is primarily a fixed wireless service (the
subscri ber generally stays in one place), while cellular systens offer
nobi | e comuni cation and roam ng anong different systens.
X) Basi cs of Wrel ess Conmmuni cati ons:

Today’ s wirel ess conmuni cati ons woul d not be possible w thout radio
signals which are generated and emtted froma sender. They propagate
through the atnosphere, and are received and interpreted by a receiver.
There are two applications for radio signals. First, they are needed for
wi rel ess conmmuni cati on between a nobile ternminal and a fixed network,
whi ch is achi eved by mani pul ati ng the paraneters of the signal which
process i s known as nodul ati on. Secondly, radi o signals provide the basis
for positioning, that is to say for locating the target.

In wired network, the transnission nedia are copper twi sted pair
copper cable and optical fibre whereas the transm ssion nmediumfor wireless
conmuni cation is always the atnosphere, the space or water. Sone w red
systens |ike Ethernet nake use of voltage pulses to transmit data. Signals
in wreless comunications are el ectromagneti c waves which are anal og.

El ectromagneti c waves are produced and received by antennas. The
recei ving antenna converts radio signals fromthe surroundi ng environnent
into alternating current and delivers it to el ectronic equi pnent connected to
the antenna, known as the receiver. Conversely, the transmitting antenna,
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on the other hand, radiates alternating current delivered by a transmtter into
the surrounding environment in the formof radio or mcro wave signals.

The point to be noted is that there is a dichotony between receiving
antenna and transmtting antenna. The antenna inside the instrument is the
recei ving antenna whereas the antenna on the BTS is the transmtting
ant enna.

In short, there exists major differences between wired and wirel ess
media. In wired conmuni cations, signals pass through a solid or guided
medi um whereas in wireless comrmuni cati ons the technol ogy i s based on
ungui ded nedi a |i ke at nosphere, space or water and, therefore, in wreless
conmuni cati ons signals are exposed to several sources of interference on
their way fromthe transnmitting to the receiving antenna. Broadly, we may
call this process of transmission to the receiving antenna as "transm ssion
technol ogy" which is a part of what is called as access network in
contradi stinction to what is called as core network of which the nunbering
pl an i s one of the inportant conponents. This dichotomy needs to be kept in
m nd for deciding the present matter. In other words, the receiving antenna
in the subscriber”s prem ses and the transnitting antenna |ocated in the
BTS are aligned and they constitute access network whereas MsSC is the
exchange in which there is core network consisting of BSC, numbering plan
softwares etc. which are essential to identify the source from which the cal
originates, the novenent of the subscriber fromone cell to the other and the
identification of the call for billing purposes. The Intelligent Network is in
VSC.

Cenerally, radio signals are emtted froman antenna omi -
directionally and they can pass several hundreds of kiloneters w thout being
af fected by obstacles (what is known as seam ess), which makes radio
signals very attractive for radi o and tel evision broadcast.

In wireless communi cations, different types of antennas are used
which differ fromeach other in respect of directivity of signals propagation
When signals travel away froma transmtting antenna in a BTS, they are
exposed to a reduction in their strength. The degree of attenuati on depends
upon the distance between the transmitting antenna and the receiving
ant enna, the wavel ength of the signals and the surroundi ng environnent
(e.g., indoor, outdoor, rural, urban etc.).

In wireless conmmuni cations, the air interface (nedium nust be
shared between different applications (e.g., radio, T.V., nobile, cellular
systens etc.) and within a certain application between different users (radio
and T.V. stations, subscribers). This is in contrast to wired infrastructures. In
Wi rel ess conmuni cations, the resources of the air interface are given by
space, frequency, time and code and thus classified as space, frequency, tinme
and Code Division. The point to be noted is that all channels transnit
simul taneously in the same frequency range and in'the sane space, 't hereby
interfering with each other to a large extent. This neans that the signals of
di fferent channels are sumed up during transm ssion and, therefore, nust
be separated after reception at the receiver. One of the nethods to do sois
call ed as CDVA (Code Division Miltiple Access). Under this nethod,
di fferent channels are separated by a code. During transm ssion, the
signals fromdifferent senders arrived in the formof a conposed signa
at the receiver. In order to reconstruct the data of different senders, the
recei ver has to apply the chipping sequence of the respective sender
Accordingly, the resulting signal reaches the receiver. In the present case,
"Wal ky" is based on CDVA technol ogy. So also the "Handset" of Reliance
I nfoconm Ltd. is based on the sane technology. It nay be stressed that
CDMA is the very conpl ex techni que requiring sophisticated hardwares
both in the centres and the receivers. As all senders transmt in the sane
frequency range sinultaneously, the radiating power nust be carefully
al i gned between themin order to guarantee that all senders can be heard at
the receiver.

The fundanental s expl ai ned herei nabove are relevant to the
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transm ssioning of data for each kind of nobile service as well as for
positioning. Transm ssioning of data as a concept is different from
positioning. Transnissioning relies on nanipulation of radi o signals whereas
positioning is based on nmeasurenent of radio signals especially their
travelling tine or their attenuation

Xi) Principles of Cellular Networks:

Mobi | e communi cati ons reached the market in 1980. Even at that time
the maj or chall enge was to inplenent advanced mobility features such as
handover, roanming and | ocalization of subscribers which required
addi ti onal control channels between term nal and serving base station

A cel lular network consists of a nunmber of radio cells where the term
"cell" refers to geographic coverage area of a BTS. The size of the coverage
area depends on the signal strength of the base station and the degree of
attenuation. Each BTS i s assigned a certain nunber of channels for
transm tting and receiving data which is called as cell allocation ("CA"). To
avoid interference between cells, it needs to be guaranteed that the
nei ghbouring base stations are al so assigned cell allocations of different
channel s. -There are no sharp borders between nei ghbouring cells. Mst of
the time they overlap. I'n urban areas, a nobile device can hear a set of
around 10 base stations similtaneously, and then it selects fromthis set of
base station within the strongest signal. The nunmber of cells a network is
made up of is basically a function of the size of area to be covered and the
user penetration. Wen building up a new network, operators first
concentrate on establishing a coverage in congested urban areas before
establ i shing base stations in rural areas. If a network runs the risk of
becom ng overl oaded in a certain region, the operators can increase the
capacity by increasing the base stations density.

A cellular network not only consists of base stations but also
conprises a network infrastructure for interconnecting base stations,
nmobi l ity support, service provisioning and connection to other networks
like internet. Therefore, a cellular network consists of several access
networ ks, which include the radi o equi pnent which is necessary to
interconnect a termnal to the network. The access networks are
i nterconnected by the core network. For exanple, in GSM the access
network is referred to as Base Station Subsystem("BSS') whereas the core
network is denoted as Mobile Switching and Managenent Subsystem
("SM5S"). BSS is responsible for nonitoring and controlling the air
interface. BSS consists of two different conponents, namely Base
Transcei ver Station ("BTS") and Base Station Controller ("BSC'). BTS
stands for "base station". It contains transmitter and receiver equi pnent as
wel | as an antenna. The base station is equipped with very limted
capabilities for signalling a protocol processing. The bul k of 'the work, for
exanpl e, allocation and rel ease of channels is done by the BSC. The BSCis
mai nly responsi ble for control and executi on of handover, a function which
is needed to keep a circuit-sw tched connection if the subscriber noves
bet ween base stations. Therefore, each BSC controls several base stations,
whi ch are connected to the BSC via fixed lines or radio link systens. On the
ot her hand, nobile Swi tching and Managenment Systemis a fixed network of
swi t chi ng nods and dat abases for establishing connections fromand to the
nmobi | e subscriber. HLR and VLR are two inportant databases which are the
foundation of the Nunbering Plan in MSC. The swi tching conponents are
the Mobile Switching Centre ("MSC') and the Gateway MsC ("GVEC').

The MSC connects a nurmber of BSCs. to the network for the purposes of

| ocal i zation and handover. Thus, it is the MSC which is responsible for
serving a limted geographic region governed by all base stations connected

to the MSC over their BSCs. In a nobile network, when a connection is to

be established it is the MSC which determ nes another sw tch dependi ng on

the current |ocation of the nobile subscriber. For this purpose, MsC is also
connected to | ocal network for each subscriber so as to inplement the
nunbering plan. The area fromwhich the call enmanates, the identification

of the nature of the call whether fromnmobile or fixed wireline is all done by
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the conmputer having the requisite software in MSC.
Xii) Fi xed Wrel ess Access WLL(F):

Fi xed wirel ess access ("FWA") al so known as W.L(F) has coverage
bet ween Wrel ess Local Area Networks ("W.ANs") and cel |l ul ar
conmuni cati on systens. The main purpose of FWA is to provide
networ k access to buildings through exterior antennas comunicating wth
central radio base stations. In this way, users in a building are allowed to
connect to the network with conventional in-building networks.

FWA is a service in which wireless access is intended as a cheap
cabl e repl acenment wi thout additional features.

FWA repl aces copper lines to the homes of the users by wirel ess
links, but without the specific benefit of nmobility. The original intent was to
gi ve access to customers for basic phone services bypassing the copper |ines.

Fixed wirel ess access systemis one type of service. FWA system can
al so be considered as a derivative of cordl ess phones or wireless |ocal area
net wor ks.. FWA system essentially replaces a dedicated cable connection
bet ween the user and the public landline system The inportant difference to
be noted is that FWA systemis not the same as cordl ess phones. The nain
di fference fromcordl ess systemis that in FWA systemthere is no
mobility of the user devices. There is a difference between nobility and
portability. A nobile device can be portable but every portable device is not
nobi |l e. The purpose of FWA lies in providing users with tel ephone and data
connections without having to lay cables froma central switching office to
the prenises of the user. It is, therefore, cost effective as conpared to
wi reline basic phone.

Xiii) Identification of a Mobile Subscriber

In anal og wirel ess network every nobile station ("M5") is identified
by a single nunber that is permanently associated with it. Al connections
that are established fromthis M5 are billed to its registered owner. However,
in the case of GSM the subscriber is identified by a SIM which is a plug-in
chip card. In the case of GSM MS can only nmake and recei ve calls when
such a SIMis plugged in and active. Al calls that are nade fromthe M are
billed to the subscri ber whose SIMis plugged in.” Furthernore, the M5 only
receives calls going to the nunber of the SI Mowner. Therefore, SIMis a
fundanental inportance for billing procedure. It nay be noted that even in
"Wal ky" there is plug-in chip card which isinbuilt in the instrument.

Mobility is an inherent feature of nost w reless systens. If there is an
incomng call from M (user), the network has to know.in which cell the
user is located. The first requirenent is that a MS-emts a signal at regular
intervals, inform ng nearby base stations in the neighbourhood. Two
dat abanks then enploy this information: the Hone Location Register
("HLR'") and the Visitor Location Register ("VLR'"). The HLR is the centra
dat a base that keeps track of the location a user is currently at; the VLRis a
data base associated with a certain base station that notes all the users that
are currently within the coverage area of a specific base station. If a M5
noves across a cell boundary, a different base station becones the serving
base station. In other words, the M5 is handed over fromone BS to another
Such a handover has to be performed w thout interrupting the call

The HLR contains all the nunbers of the nobil e subscribers
associated with one MSC and i nformati on about the | ocation of each of these

subscribers. In the event of an incoming call, the | ocation of the desired
subscriber is checked in the HLR and only thereafter the call is forwarded to
the location. The call is forwarded to the BSC in whose area the subscriber is

routing to and selection of one BTS is the responsibility of the BSC
Therefore, one can conclude that fromtine to tine a controlling M5 (user)
has to send updates of its location to its HLR At the sane tine, the VLR
and the MSC contains all the infornmation about nobile subscribers from




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of

27

other networks that are in the area of this MSC and are allowed to roamin
the network of this MSC. The Authentication Centre verifies the identity of
each MS requesting a connection.

The above di scussion indicates the functionality of MSC, BSC and

BTS. The data base is in MSC. It further indicates the functionality of BTS.
BTS is, essentially concerned with transm ssion. The entire data base and the
function of identifying the user and the call is in MSC. The nunbering plan
is one of the inportant el ements of the network with MSC. The switching
systemis with MSC. The network and switching systemincludes the above

two dat abases.

The main conponent of network and sw tching subsystem ("NSS") is

MSC, which controls the traffic between different BSCs. One function of the
MSC is nobility managenent. O her functions are paging and | ocation

update. All interactions between networks \026 especially the |andline
public switched tel ephone network ("PSTN') \026 are performed by the

MSC. Therefore, the nunbering plan, radio frequency ("RF"), BTS,

BSC, MSC, dat abases etc. formelenments of the network of the service

provi ders.

The BTSs. and BSCs. are inportant conponents of base station

subsystem ("BSS"). The conponents of BSS are different fromthe

conponents of network and sw tchi ng subsystem ("NSS'). The conponent

of NSS is MSC whereas the conponent of BSS consists of base transceiver
stations ("BTSs.") and base station controllers ("BSCs."). The BTS

est abl i shes and nmi ntains the connection to the nobile stations ("Mss.")
within its cell. The interface between the M5 and the BTS is the air
interface. The BTS hosts the antennas and the radi o frequency hardware of a
base station, as well as the software for nultiple access. Several BTSs. are
connected to one BSC, they are either co-located, or connected via |andline,
m crowave radi o |inks, or simlar connections.

The BSC has a control functionality. It is responsible for Hand Over

("HO') between two BTSs that are connected to the sane BSC. Distribution

of the functionalities between BTS and BSC may di ffer depending on the

manuf acturer. In nost cases, one BSC is connected to several BTSs.

Therefore, it is possible to increase the efficiency of inplenentation by
shifting as much functionality as possible to the BSC. /' In general, the BSS is
responsi bl e for channel assigning, maintenance of |ink quality and HO

power control, coding and encryption

Xi V) Di fference between Wrel ess Systens and Servi ces:
In systems, nobility per se is of value V026 e:g., in cellular telephony.
Such services can charge a premumto the customer \026 i.e., it is nore

expensi ve than equivalent wired systens. In cellular tel ephony the per-
mnute price is higher than | andline tel ephony and yet on account of
conpetition, the price has cone down.

Services where wireless access is intended as a cheap cable

repl acenent without additional features have to be cost-effective, as the

i nfrastructure thereof has to be cheaper than wired connections. The classic
exanpl e of such services is FWA

In the case of systenms, nobility is of value whereas in case of
services, wireless access is a cheap cable repl acenent without additiona
features.

Ref er ences:
The above technical data of concepts between sub-paras (i) to (xiv) is
based on references fromthe foll owi ng books:
1. Wrel ess Conmuni cations by Andreas F. Molisch
2. Wreless Intelligent Networking by Gerry Christensen
Paul G Florack and Robert Duncan
3. India \026 The Energing G ant by Arvind Panagariya
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4, Locati on-Based Services \026 Fundanental s and Operation
by Axel Kupper

5. From WPANs t o Personal Networks-Technol ogi es and Applications
by Ranjee Prasad and Luc Deneire

6. M Gaw Hi |l V026 Encycl opedi a on Networking & Tel ecomuni cati ons
by Tom Shel don

7. Encycl opedi a of Technol ogy Ternms by Watis.com

XV) Generic Requirenents:

(a) Generic Moddel of Wreless Local Loop System

Apart fromreferences to the technical data herei nabove, CGovernnent
of India (DoT) has issued GR No. G WL-01/01. MAY 96 regarding
generic requirenents relating to Digital W.LL system These generic
requirenents issued as far back as May, 1996 is in consonance with the
technol ogi cal concepts enunerated in the above reference books. It supports
what is stated herei nabove. W, therefore, quote hereinbel ow rel evant
par agraphs fromthe above G Rs.:

"1.0 I NTRODUCI TON

1.1 Thi-s Generic Requirenment (CGR) relates to digital Wrel ess Loca
Loop (W.L) systemto provide two way comunication for Department

of Tel ecomruni cation (DoT) customer Access Network. It shall be

engi neered to provide Wreless connections to cover subscribers |ocated
upto 25 knms fromthe exchange. The specification covers the technica
and general requirenents of the various conponents of WL system
nanely Base Station Controller (BSC), Base Station (BS), Network
Managenent System (NMB), and Renote Station (RS). The Renote

Station shall be a Fixed Subscriber Adapter Unit capable of supporting
standard 2W anal ogue interface such as standard tel ephone, FAX, Data
Modem Payphone and 64 kbps interface as applicable.

\ 005
1.3 A generic nmodel of Wreless Local Loop system consists of
1. Base Station (BS)
2. Renote Station (RS)
3. Base Station Controller (BSC
4, Net wor k Managenent  Syst em ( NVB)
1.4 The Base Station Controller is responsible for inter-connection
between the WL system and the PSTN. It assigns traffic channels to

i ndi vidual users, nonitors system perfornmance and provides interface

bet ween the BS and PSTN switch etc. BSC can be either co-located with
the PSTN switch or located at a different location connected to a PSTN
switch through interfaces as specified at clause No.13.1 of this GR  |In
case of junction interface with PSTN, BSC shall provide swtching and
charging functions for the area covered by the BSC

\ 005

1.6 The Base Station (BS) is a conveniently located nultiple circuit
Transcei vers which shall radiate over a cell or a sector. It consists of radio
nodul es, baseband signal processor, network interface, antenna, feeder

etc. It can be co-located with BSC or renotely | ocat ed.

1.7 The Renpte Station (RS) provides single circuit and optionally

multiple circuit access to the network. The functions of the Renote

Station are to convert user’s nessage fromits original forminto
appropriate digital signal and translate this signal into a formsuitable for
radi o transm ssion, to establish access to the network through Base

Station. It has also the power supply, user interface, antenna, feeder etc.
and does not include custoner premn ses equi pnent.

1.8 The system shall permt the sane facilities to the subscriber as are
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available to the wire |ine subscribers as defined in clause No.4.2 of this
GR

\ 005

2.0 GENERAL REQUI REMENTS

\ 005

2.12 Renote station equi pment shall be a fixed indoor/outdoor unit

suitable for wall mounting with m ni muminconveni ence to the

subscribers. Al accessories for nmounting shall be supplied alongwith the
equi pnent .

\ 005

2.20 Mobi ity functions : optionally the system nmay support limted
nmobi ity w thin designated area. = The nobil e handsets shall conformto

rel evant standards for nobile application. The equi pnent supplier shal
i ndi cate the coverage area for nobility for the equi pnment offered.

\ 005

12.0 Net wor k Managenent System ( NVB)

The Networ k Managenent System (NMB) shall be capabl e of perform ng
the follow ng functions:

i) Fault | ocalization including BSC, BS, RS and |inks between them

i) Net work configuration i.e., addition, deletion and change of
network el ements etc.

iii) Per f or mance, data collection.
iv) Security agai nst unauthori'sed access
V) Network statistics \026 Data related to channel occupancy, rejected
calls etc. with visual display of faulty el enents of the network.
\ 005

15.0 Antenna : The type of antenna and gain may be deci ded by the
supplier for getting desired coverage and perfornmance of the system
Detai |l ed specifications (technical as well as mechanical) shall be furnished
by equi pnent supplier. Fixtures for antenna mounting at BSs and RSs

shal |l be included as part of antenna supply."”

(b) Principles of Wrel ess Access:

Principles of wireless access have al so been enunerated in
recommendati ons of International Tel econmunication Uni on-Radio
Conmuni cati on Assenbly ("I TU-RCA"). They are as foll ows:

"1 | nt roducti on

Thi s Reconmendati on consists primarily of those terns and definitions

that are considered essential to the understanding and application of the
principles of wireless access. However, they are not exclusive to wireless
access and are recommended al so for application, insofar as they are

rel evant, to other types of teleconmunication systenms and services.

Included are terns that nay al ready be defined in the Radi o Regul ati ons
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(RR) and other ITUR ITU T Reconmrendati ons. However, the definitions
gi ven here enbrace only the essential concepts and on this basis it is
consi dered that they are not inconsistent with the nore specialized
definitions that appear in those texts.

VWere a truncated termis widely used in an understood context, the
conplete termis quoted follow ng the colloquial form

Sonme definitions include terns in italic face to indicate that these terms
are defined el sewhere in this Recommendati on

Technol ogies in use today for inplenenting wireless access include
cellul ar systens, cordl ess phone and cordl ess tel ecomruni cati on systens,
satellite systens, etc. New technol ogi es and systens such as | MrI-2000,
Wi rel ess broadband | SDN,” wirel ess ATM HAPS, etc., also formpart of
wirel ess access if they satisfy the basic criteria of end-user radio
connection(s) to core networks

Wrel ess ‘access nay be considered from nany perspectives, for exanple:

\ 026 Mobility capabilities of the terminal: fixed, nomadic (nay be used in
di fferent places but the ternminal nmust be stationary while in use), nobile,
restricted mobility (e.g. within a single cell), etc.

\ 026 Service support capabilities: narrow band, broadband, nultinedia, etc.

\ 026 Type of teleconmunication service: conversational, distribution
information retrieval.

\ 026 Connectivity: (which would depend on the sw tched network that the
term nal accesses,
e.g. Internet, PSTN, etc.).

\ 026 Radi o transm ssion technol ogy: access techni que (TDVA, CDVA, etc.),
nodul ation

techni que (anal ogue, digital, etc.), duplex technique (FDD, TDD, etc.),
etc.

\ 026 Delivery mechanism terrestrial, satellite, etc.

O particular interest are the mobility characteristics of wreless access
systens; thus this Recommendati on provides definitions of theterns
“fixed", "nobile" and "nomadi c" w rel ess access.

The purpose of this Recomendation is to specify terns and definitions
for terrestrial wireless access.

2 Scope

The Recomendati on specifies definitions for terns primarily focused in
the field of terrestrial wreless access systens. Wrel ess access
applications may be provided within the definitions of the radio services
FS, M5, FSS and MSS contained in the RR

The 1 TU has deprecated the use of the term"l oop" (see References bel ow.
CCl TT Blue Book, Vol. |, Fascicle 1.3, 1988); for this reason, and nore so
because this term does not make any sense with radi o technol ogies, the

use of the ternms that include |oop are deprecated. These include wireless
| ocal | oop, radio local |oop, and wirel ess access |ocal |oop

It should be noted that in many cases systens nay be able to support a

m xture of users (i.e. fixed, nobile and nomadi c) and possibly with
restrictions on the type of nobility. It is not practical to define ternms for
each possi bl e conbi nation, but those above should suffice to refer to the
primary characteristics of the system"”
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In addition, the said recormendati on al so defines relevant terns. The
said definitions are contained in clause 4.1, which reads as foll ows:
"4.1.1 Wrel ess access

End-user radi o connection(s) to core networks.

NOTE 1 \026 Core networks include, for exanple, PSTN, |SDN, PLM\, PSDN,

Internet, WAN LAN, CATV, etc. (See ' 4.4 for list of acronynms and

abbrevi ations.)

NOTE 2 \ 026 The end-user may be a single user or a user accessing the services on
behal f of nultiple users.

4.1.2 Fixed wirel ess access (FWY)

Wrel ess access application in which the [ocation of the end-user

term nation and the network access point to be connected to the end-user
are fixed

4.1.3 Mbile wireless access (MM

Wrel ess access application in which the location of the end-user
termination is nobile.

4.1.4 Normadi c wirel ess access (NWA)

Wrel ess access application in which the location of the end-user
termination may be in different places but it nust be stationary while in
use.

\ 005

4.2.2 Base station

See central station.

\ 005

4.2.4 Central station

The common nane for all the radi o equi pment | ocated at one and the sane
pl ace used for serving one or several cells.

NOTE 1 \026 Al so known as hub station, and also as base station, even though RR
No. 1.71 defines base station nore restrictively as "a |land station in the |and
nmobi | e service".

4.2.5 Custoner prem ses equi pnent/ network

The equi pnent/ net work adm ni stered by the user

NOTE 1 \ 026 Based on | TU-T Recomendati on H. 310.

\ 005

4.2.8 End-user

A human bei ng, organization, or teleconmunications systemthat accesses

the network in order to comruni cate via the services provided by the

net wor k.

(See I TU- T Reconmendation J.112.)

4.2.9 End-user connection point

Poi nt at which the end-user obtains the conmunications service (see Fig.
1).
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4.2.10 End-user term nation, end-user radio term nation

The end-user radi o equi pnent antenna (see Fig. 1).

FI GURE 1
Illustration of terms

End- user radio
Term nation End- user connecti on point

?

FWA radio
station

Ant eena
On
Roof -

Fi xed
Net wor k

XVi) Classification of Services under Licence Agreenent for Provision
of Unified Access Services after Mgration

At the outset, it may be stated that appellants herein, who were
hol ders of basic service licence(s) mgrated to Unified Access Services in
Novenber, 2003. The said UAS licence is dated 20.7.2001 w.e.f.

21.11. 2003.

The said UAS |icence covers "access service" which includes wreline
and/ or wireless service including full mobility, Iimted mobility and FWA
Basically, in these civil appeals we are concerned with three wireless
services, nanmely, full nmobility, limted nmobility and FWA. Wat is FWA
has al so been explained earlier in this judgnent. W quote herei nbel ow
clause 2.2(a) and clause 2.2(c)(i), which read as foll ows:

"2.2 (a) The SERVI CES cover collection, carriage,

transm ssion and delivery of voice and/or non-voi ce MESSAGES

over LICENSEE s network in the designated SERVI CE AREA and

i ncludes provision of all types of access services. |n addition to
this, except those services listed in para 2.2 (b)(i) licensee cannot
provi de any service / services which require a separate licence

The access service includes but not limted to wireline and / or

wirel ess service including full nobility, limted nobility as defined in
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clause 2.2 (c) (i) and fixed wireless access. However, the |icensee
shall be free to enter an agreenment with other service provider(s)
in India or abroad for providing roamng facility to its subscriber
under full mobility service unless advised / directed by Licensor

ot herwi se. The LI CENSEE nmay of fer "Hone Zone Tariff Schene

(s)" as a subset of full nobile service in well defined geographica
Areas through a tariff of its choice within the scope of orders of
TRAI on the subject. Nunbering and interconnection for this service
shal | be same as that of Full nobile subscribers.

\ 005

2.2 (c) (i) In respect of subscriber availing limted nobility
facility, the mobility shall be restricted to the local area i.e. Short
Di stance Charging Area ~(SDCA) in which the subscriber is

regi stered. Wil e deploying such systens, the LI CENSEE has to
foll ow the SDCA based |inked nunbering plan in accordance wth

the National Numbering Plan of the respective SDCA within which

the service is provided and it should not be possible to authenticate
and work wi-th the subscriber term nal equipnent in SDCAs ot her

than the one in which it is registered. Term nal of such subscriber
in wreless access systemcan be registered in only one SDCA

Mul tiple registrationor Tenporary subscriber/ Subscription facilities
in nore than one SDCA using the sane Subscriber termnal in

Wi rel ess access systens is not permtted and the same Subscri ber

Term nal cannot be used to avail Linited Mbile facility in nore

than one SDCA. The system shall al so be so engineered to ensure

that handover of subscriber does not take place fromone SDCA to

anot her SDCA under any circunstances, includi ng handover of the

calls through call forwardi ng beyond SDCA. The Licensee nust

ensure that the nobility in case of such limted nobile service/
facility remains restricted to SDCA. "

The concept of limted mobility has been defined in clause 2.2(c)(i).
The UAS Licence clarifies vide clause 2.2(c)(ii) that the Basic Service
operators like the appellants after migration to Unified Access Licence
Regi ne can also offer limted nobility service for such customers who so
desire.
In these civil appeals we are concerned with the concept of |imted
nmobility as a service which attracts ADC

Clause 2.2(d)(i) inter alia provides for conpliance with standards
prescri bed by | TU-RCA whi ch have been quoted herei nabove. W quotre
her ei nbel ow cl ause 2.2(d) (i), which reads as foll ows:
2.2 (d) (i) The LICENSEE is permtted to provide, SERVICE by
utilizing any type of network equi pnent, including circuit and/or
packet switches, that neet the relevant |nternationa
Tel ecommuni cation Union (1 TU)/ Tel ecommuni cati on Engineering
Center (TEC) / International standardization bodies -such as
3GPP/ 3GPP- 2/ ETSI/ | ETF/ ANSI /EIA/ TIA | S"

Meani ng of I nterconnection Usage Charges ("1UC')/ ADC

10. On 29.10.2003, TRAlI notified IUC. ADCis a part of IUC.ADCis a
percentage of the revenue. The framework of |UC regi ne was established by
TRAI through its Regul ation dated 24.1.2003 which was subsequently

revi ewed on 29.10.2003 and 6.1.2005. 1UC has to be deternined based on

m nut es of usage for various network el ements and the cost of these

el ement s.

11. ADC, on the other hand, is based on the consideration of cost based
rent, local call charges, lowrental in rural areas, free calls etc. to nmake the
basic tel ecomservices affordable to the common nan, to pronote universa
service and universal access as required by NTP, 1999. It is inportant to
note that ADC does not arise out of any legal right. It arises out of
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TRAI's consi deration of snobothening the transition process during
conpetition, i.e., providing support during transition period when costs of
access is not fully recoverable fromthe revenues from access |line nonthly
rental under the existing tariff reginme due to conpetition in the market. In
ot her words, ADC is a depleting regine for ADC purpose. Calls to/from

WL(F) is simlar to calls to/ fromfixed lines. It is inmportant to note
that fixed wireless services, provided by fixed service providers, and
uni fi ed access service licences are classified as Fixed Services. However,
fixed wireless services for all purposes tantanmounts to full cellular
services and can be offered seamnl essly throughout the SDCA which

created a non level playing field for cellular operators vis-‘-vis the fixed
Wi rel ess service providers, which has led to the present dispute, which is
primarily concerned with the "range of nobility" of Fixed Wreless

Term nal s provided by appellants herein and Reliance |Infocomm and not

with the size of the instrunment "Wl ky" provided by appellants (Handset

provi ded by Reliance Infocomm) or the technol ogy used therein, viz,

wireless or wireline, inthe context of |evy of ADC

Subm ssi ons:

12. M. Arun Jaitley, learned senior counsel for the appellants, subnits
that the question to be decided in this case is whether the appellants’
instrument ("Wal ky") falls in the category of Fixed Wreless Service or
W.LL(M service. According to the | earned counsel, the question of
classification under Tel ecom Regul atory Authority of India Act, 1997

("1997 Act") can only be decided upon by TRAI and not by BSNL as is
purported to have been done in the present case, particularly when BSNL is

a conpeting service provider and a contracting party under |UC Regul ati ons.
In this case, BSNL has denmanded ADC fromthe appellants for the period
14.11. 2004 to 26.8.2005. Learned counsel urged that, according to the
appel l ants, the instrunment "Wal ky" is a fixed wireless phone having
portability as its feature. That, BSNL had no authority to classify the said
i nstrument as a nobil e phone.

13. According to the | earned counsel, the abovenenti oned W.L(M is a
service. It refers to a nobile set and not to a portable FW and, therefore,
the said instrument "Wal ky" which(is portable is not classifiable as

W.L(M. That, in any event, classification disputes |ay before TRAl under
the 1997 Act and that BSNL has no authority to classify/reclassify the said
"Wal ky" as W.L(M. In this connection, it is urged that BSNL coul d have
filed its conplaint before TRAI and BSNL coul d not have unilaterally called
upon the appellants to pay ADC after such re-classification. The questions
rai sed on behalf of the appellants is: Wo pays ADC? Wio decides as to

who pays? In this connection, it is further submtted that under section
11(b)(ii) of the 1997 Act, the ternms and conditions for grant of ‘Inter-
connectivity is to be fixed by TRAI; it is mandatory function of TRAl to do
so and, therefore, it is beyond the conpetence of BSNL to re-classify and fix
the ADC liability on to the appellants.

14. Learned counsel urged that from 1997 to 2004, the said "Wl ky" had
been in the market to the know edge of BSNL; the market knew the

di stinction between the three services and that the said |Instrunent stood
classified during above period as W.L(F). That, GOTl T had also treated it
as W.L(F). That, the appellants had noved TDSAT, in the present case, to
set aside the demand of BSNL only on ground that BSNL had no authority

to re-classify the said instrunent fromFixed to W.L(M service. That,
BSNL coul d have chal |l enged the use of "Wal ky" without paynent of ADC
before the TRAI in which event the said Authority could have taken up and
deci ded the classification dispute, but was not done.

15. It is next urged that "Wal ky" as an Instrunent is portable, not nobile
and, therefore, BSNL had erred in reclassifying Walky as W.L(M

Chal | engi ng the inpugned deci sion of TDSAT, it is urged on behalf of the
appel l ants that TDSAT had erred in equating portability with mobility. That,
the said two concepts are different. That, the Tel ecomruni cation
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I nt erconnecti on Usage Charges Regul ations, 2003 ("2003 Regul ati ons")
treated W.L(M and WLL(F) as a separate class of service. That, in the
absence of any change in the technology or the instrument and nerely
because of the advertisement issued by the appellants, the character of
service or its classification cannot change. In this connection it may be noted
that appellants had given on Advertisement (Ex.-P8) in which it was stated
that "Wal ky" comnbi nes the best features of Mobile Phone and the Landli ne.
That, BSNL had conplained to TRAI regarding the advertisenent in which
"Wal ky" was shown as WLL(F) by invoking Rule 6 of the 2003 Regul ati ons

and when the matter was sub-judice before the Authority, BSNL rai sed the
uni |l ateral demand for ADC on the appellants which was m s-concei ved.

That, under the contract between BSNL and the appellants, there was no
provi sion to dis-connect the Access Facility, unilaterally.

16. Learned counsel “urged that in the dispute raised by the appellants
bef ore TDSAT the only question raised was regarding unilateralismon the
part of BSNL whi ch TDSAT failed to decide and, therefore, the matter
needs to be remtted to TRAI. In this connection it is urged that under clause
2.7 of 'the Consultancy Paper the "extent of portability" was the question
pendi ng t'o be decided by the Authority and pendi ng decision, BSNL had no
authority to raise the denand.

17. On Technol ogy, learned counsel urged that after introducing the
concept of ADC, the categories of the services were Fixed Wreline,

WL(F), WL(M and Cellular which is nowre-classified unilaterally by
BSNL and DoT as Fixed Wreline; WL(F) = W.L(M and Cel |l ul ar

Learned counsel urged that if W.L(F) had to be shifted to W.L(M, then
that question needs to be | ooked into by the Authority, hence remand
becones necessary as such re-classification cannot be done by BSNL

unil ateral ly. Learned counsel submts that correct classification for ADC
coul d have been done only by TRAI" and not by BSNL/DoT and that too

after follow ng the procedure under section 11 of the 1997 Act.

18. Learned counsel next urged that neither in the Licence nor in the 2003
Regul ations is there any Prem ses Specific Restriction ever inmposed and,
therefore, it was not open to BSNL to make the inpugned denand as the

said restriction was not there during the relevant period. In this connection it
was urged that during the entire period between 1997 to Novenber, 2004,

even DoT understood "Wl ky" to be portable in the entire SDCA; that

only in March, 2005 it gave directions to the contrary to the appellants

i ncorporating the above "Prem ses Specific Restriction" and that too w thout
any change in the licence or the IUC Regul ati ons 2003; that till 4.3.2005 the
said restriction was never nentioned; that w thout complying with section

11 of 1997 Act, TRAI could not have issued such a directive on 4.3.2005,
particularly when it seeks to inpose a liability to pay ADC with

retrospective effect. Learned counsel submts that, in'the circunstances,
matter of classification/reclassification arises which needs to be decided by
TRAI .

19. M. Gopal Subramanium | earned senior counsel on behalf of

respondent no. 1 - BSNL, at the outset submits that, this civil appeal i's

i nffructuous. In this connection, it is urged that by Crcul ar dated 4. 3.2005
i ssued by TRAI, all Access Providers (including appellants herein) were
directed to ensure that the term nal used for Fixed Wreless Services should
be confined to the prem ses of the subscriber as the issue of mobility had
revenue inplications. Learned counsel submts that this circular has not
been challenged till date and, therefore, this civil appeal is infructuous.

20. It is next urged that the contention of the appellants that when
consul tation process was on BSNL coul d not have made the Denmand has no

merit because in that Process the question was not of reclassification but the
guesti on was whet her ADC was payabl e to other Fixed Service Providers,

besides BSNL. In this connection, it was pointed out that before 1.2.2005,
appel l ants herein used to receive ADC as Fi xed Service Provider in respect

of "wal ky", however, after that date BSNL al one became entitled to ADC

which led to disputes. It is urged that neither the Consultati on Paper nor the
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2003 Regul ations was concerned with characteristics of W.L(M services as
that issue stood decided by TRAI vide circular dated 4.3.2005 as well as by
Order dated 26.8.2005 issued by DoT by which it was held that appell ant

had provided Fixed Wreless Terninals as Mbile Terninals. The said O der
of DoT stood conplied with by the appellant and, therefore, there was no
merit in the contention of the appellant on the issue of unilateralism The
said Order dated 26.8.2005 was passed by DoT after giving show cause
notice. It is based on breach of |icence conditions by appellants.

21. On the technology, it is urged on behalf of BSNL, that W.L(M is a
service which is put in the "Walky". It is urged that W.L(M is a service
given by the instrument "Wal ky". Wat is relevant is the Service and not the
Instrunment. It is urged that the appellants herein had invoked the Oigina
Jurisdiction of TDSAT on the question of characterization of service which
has been answered in favour of BSNL. It is urged, that nature and
classification of instrument was not relevant; that what was rel evant was the
feature of the service in the instrument "Wal ky" and whether that feature
made it W.L(M service, to which ADC stood attracted. Al these questions
have been answered by TDSAT by .its inpugned judgnment in favour of

BSNL. By the inpugned judgnent, it has been held by TDSAT that Wal ky

Calls attract ADC under the Regul atory Regi ne.

22. It was next urged that on facts there was no unilateralismas the
Demand was made by BSNL only after the TRAI and the DoT had issued

the above Circul ar 'and Directive respectively which have not been

chall enged. It is pointed out that in fact appellants have conplied with
DoT' s order. Learned counsel would subnit that if there was conpliance of
the Order/Directive of DoT dated 26.8.2005 there is no reason why
appel | ants shoul d not pay ADC for the period in question, viz, 14.11.2004 to
26. 8. 2005. According to | earned counsel, conpliance of DoT's Order dated
26.8.2005 itself indicates that even according to the appellants, ADC was
payabl e in respect of the service, i.e., WL(M and, therefore, there is no
nerit in the argunment advanced on behal f of the appellants that ADC coul d
not be charged without change in the conditions of |icence or 2003
Regul at i ons.

23. It was next contended that under 2003 Regul ations, reference is nade
to Fixed Wreless Access, Mbile Wreless Access and Nomadi c-Wrel ess
Access. Before TDSAT, the controversy was regarding W.L(M Service

in SDCA. Before us it was contended that the levy of” ADC is not on

nmoverrent of WAl ky within SDCA but it is in respect of service rendered in
SDCA. That, WL(M is a type of service wi thin SDCA

24. Learned counsel would submit that with the introduction of Unified
Access Service Licence ("UASL") in 2003 the distinction between Fixed

Wreless, W.L(M and nobile stood obliterated. The said UASL 2003

brought in the Numbering Plan which categorized the series in the /said Plan

to identify and neasure the call for billing purposes. That, in ternms of clause
2 of UASL, "nobility" refers to service(s) w thin SDCA

25. The above argunents of |earned counsel for BSNL were adopted by
Dr. A°M Singhvi, |earned senior counsel for Cable Operators Association
26. M. Rakesh Dwi vedi, |earned senior counsel appearing for intervenor-

TRAI woul d submit that in Novenber, 2000, TRAI recomrended Limted
Mobility Service, i.e., W.L(M on 25.1.2001, DoT pernitted it, whereas
Wal ky cane into the market only in October, 2004. According to |earned
counsel , vide IUC Regul ations, 2001, WL(M was defined which was

i ncorporated in UASL on 26.11.2003 and, therefore, appellants were fully
aware of the difference in WL(M Service vis-‘-vis WL(F) and Cel |l ul ar

27. On technol ogy, |earned counsel subnmits that under W.L(M, the

term nal of the subscriber nust be fixed to a socket in the subscriber’s
prem ses. That, service given by the appellant is that of Linited Mbility.
That in case of W.L(F) the Basic Phone Instrunent has to be fixed indoor
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and since that is not the case of appellants, the instrunent "Wl ky" would
fall in the category of WL(M.
Fi ndi ng:

28. I ndi a’ s phenonenal growth in the nobile subscriber base and
penetration rate (or teledensity as neasured by number of phones per
hundred) has attracted gl obal attention. Mbbile phones have introduced
conpetition in providing access and services at gl obal competitive prices
and state-of-art technol ogy. The conpetition is now rel evant not only anong
the private providers of nobile services, but also among the private and
public providers of both fixed and nobile services. India s NIP 1999
enphasi sed the Government’s conmitment to provide basic tel ecom

services to all people at affordable and reasonable prices. This conm tnent
is called the Universal Service oligation ("USQO').

29. At the outset, it may be stated, that, Regulatory Restriction should not
be confused with technology limtation. Wth the technol ogi ca

advancenent, "extent of nobility" has gone way beyond the "Prenises

Specific Restriction" but in this case we are not concerned with technol ogy

but with the | evy of ADC. According to sone authors, ADCis a tax. In the
Revenue Regime, the Authority inposing the levy is not always bound by

the concepts in technology. It is open to the Authority under the Revenue
Regime to i mpose by way of Regulatory Restriction a paraneter |ike

Prem ses Specific Restriction to explain the concept of Limted Mbility.

30. WL is a technology. In this case we are only concerned wth

Wrel ess Local Loop Mobile Service. As a technological concept, wireless

in local |oop technology sinply neans that the subscriber is connected to the
near est exchange of the appellants (MSC) through BTS (which is only

concerned with transm.ssion) through a radiolink.instead of through the
copper wires. In general, it is cheaper than copper wire connectivity. In
traditional wire-line network, the cost of the Last MIle ampbunts to
substantial portion of the total cost of putting up the network. CDVA and
FDVA are technol ogi es used for W.L.

31. In this civil appeal we are not concerned with W.L per se but with
the concept of "limted nobility".

32. WL is also called Broadband Wrel ess Access (BWA) or fixed-radio
access or fixed-wireless access or fixed wireless termnal (FW).

33. FWI units differ fromnobile term nal units operating within cellular
networ ks \ 026 such as GSM- in that a fixed wireless term nal or deskphone
will be limted to an al nbst pernmanent |ocation with no roamng facility.

34. W.L + FWI are generic terns for radio based teleconmunications

technol ogi es and the respective devices which can be inplenmented using a
nunber of different wirel ess and radio technologies. In generic sense, WL
is a technology. It cannot be equated to W.L(M which is a service like
WLL(F). Under the Wrl dw de Database, W.L does not refer to Limted
Mobility. Worldover WL is used to provide Fixed Wrel ess Access for
speedy roll-out of fixed services. However, under the NTP 1999, cellul ar
operators are allowed to offer all types of nobile services whereas fixed
operators like the appellants are allowed to offer fixed services.

35. The core issue, therefore, is not whether Limted Mbility is or is not
possi bl e but whether fixed operators are |liable to pay ADC when the

service(s) provided by themfall in W.L(M service.

36. The main contention advanced on behal f of the appellants is regarding

al l eged unilateralismby BSNL in calling upon the appellants herein to pay
ADC. According to the appellants, BSNL is a service provider and a
conpetitor to the appellants, therefore, BSNL has no authority to inpose
ADC liability on the appellants. According to the appellants, BSNL is a
contracting party and, therefore, BSNL has no authority to | evy ADC
unilaterally on the appellants. According to the appellants, TRAl had issued
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its directive dated 4.3.2005 at the behest of BSNL without TRAlI itself

deci ded the categorization of service. According to the appellants, in any
event, TRAl had acted at the behest of BSNL in issuing the said directive.
According to the appellants, the said directive seeks to treat the Walky calls
as W.L(M whereas all over the years between 1997 to 2004 the said

service stood classified as W.L(F). According to the appellants, if at al

TRAI wanted to reclassify the said service as W.L(M it ought to have

foll owed the procedure |laid down under Section 11 of the 1997 Act. The

ef fect of such directive, according to the appellants, is not only to reclassify
the services but it also seeks to anend the terns and conditions of UAS
Licence. It may be stated that directive dated 4. 3.2005 stood clarified by

DoT vide two clarifications dated 23.3.2005 and 26.8.2005. According to the
appel l ants, the said clarifications were issued in the context of advertisenent
gi ven by the appellants, which were later on withdrawn and that the said
directive had no connection with ADC chargeability. According to the
appel l ants, DoT is a licensor. According to the appellants, DoT had no
authority to categorize Walky as W.L(M. According to the appellants,

during the period 1997 to 2004, DoT and TRAl have treated Wal ky as

WLL(F). According to the appel lants, by reclassifying Walky as W.L(M,

DoT had sought to unilaterally reclassify Walky as W.L(M which anounts

to change in licence conditions. According to the appellants, reclassification
coul d have been done only by TRAI under Section 11 of 1997 Act and not

by DoT. Therefore, as-can be seen fromthe above arguments, it is clear that
the basic conpl aint ‘of the appellants is based on unilateralismin inposing
ADC liability on them

37. Bef ore proceeding to deal with the argunents on unilateralism we
guot e herei nbel ow, in extenso, the directive issued by TRAl dated 4. 3.2005,
clarification issued by DoT dated 23.3.2005 and further clarification issued
by DoT dated 26.8.2005, which read as foll ows:

"File No.406-2/2004-FN Dat ed 4th March, 2005

To:
Al the Access Providers

Subj ect : - | ssues relating to W.L (F) services

The Authority has noted that fixed wireless services were
bei ng provided through fixed wireless termnals in which the
| ocation of the network access point was fixed and end user
term nal was connected to it. Recently it has conme to the notice
of the Authority that new term nals being deployed by access
provi ders do not have any fixed network Access Point
physically located at the address of the subscriber. |In this
regard certain conplaints including those of m sl eading
adverti senents have al so been received by the Authority and
subsequent |y show cause notices were issued to the concerned
operators. The responses given by the service providers were
not found to be in order.

As the issue of nobility has inplications with respect to
applicability of ADC, the Authority directs you to strictly
ensure that the terminal used for fixed wireless services should
be strictly confined to the prem ses of the subscriber. Al
Access Providers should also ensure that there are no
m sl eadi ng advertisenents in the electronic and print nedia. It
shoul d al so be further noted that it is licensee's responsibility to
ensure that the subscriber termnal is operated in accordance
with the terms of the License for fixed lines. Any violation wll
attract action against you under the relevant clauses of the
Li cense Agreenent.
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This issues with the approval of the Authority.

Sdf -
(R K. Bhat nagar)
Advi sor (FN)"

\005 \005 \005

"No. 10-10/2003-BS |11/ Vol . VI
CGovernment of India

Depart nent of Tel ecomruni cation

Li censing Cell (Basic Services G oup)

1406 Sanchar Bhavan,
20, Ashoka Road
New Del hi ~\ 026 110001

23rd March, 2005

To
Al'l the UASL Licensees
BSNL and MINL
Sub: Clarification regarding Fixed Wreless Ternminal in

UAS/ Basi ¢ Servi ce Licence.

Wth reference to the subject mentioned above, the undersigned

is directed to clarify that the termnal used for fixed wireless
services should be strictly confined tothe prem ses of the
subscri ber where the tel ephone connection is registered. It

shoul d al so be noted that it is |licensee s responsibility to ensure
that the subscriber term nal is operated in accordance with the
terns of the Licence for fixed lines including this clarification

This is to further reiterate that separate |l evel w thin
al | ocat ed SDCA based Link Nunbering is to be used for
Wreline & Fixed Wrel ess Services.

Wher ever such restriction cannot be-inposed, it shall be
treated as W.L (M feature for all purposes which inter-alia
i ncl udes Nunbering plan, Interconnection Usage Charges,
| nt erconnection arrangenents etc.

(Subhash Chander)
ADB(BS-11)
011- 23036536

Copy to:
The Secretary TRAI, Safdarjung Encl ave
New Del h

Sr. DDG (VAS), DOT"
\005 \005 \005

"Governnent of India

M nistry of Comunications & I.T.

Depart nent of Tel ecomuni cati ons

Li censing Cell (Basic Services G oup)

713, Sanchar Bhawan, 20, Ashoka Road, New Del hi\ 0261
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No. 16- 10/ 2004-BSI | / TTSL 26t h August 2005
To

Ms. Tata Tel eservices Ltd.
10th Fl oor, Tower-1,

Jeevan Bharti, Connaught Pl ace,
New Del hi - 110001.

Sub: Al l eged Violation of |icence conditions.

Wereas Ms. Tata Teleservices Ltd. (Ms TTSL) has
been granted |icence under Section 4 of Indian Tel egraph Act,
to establish, maintain and operate tel egraph services in the
fol |l owi ng service areas: -

SNo. SERVI CE AREA LI CENCE AGREEMENT NO.
1. Andhra Pradesh 10-02/2004/BSI|/TTSL/ AP
2. Guj arat 10-05/2004/BSI |/ TTSL/ Quj .

3. Kar nat aka 10- 09/ 2004/ BSI | /' TTSL/ KTK
4. Tam | Nadu 10-17/ 2004/ BSK1 / TTSL/ TN
5. Chennai 10-20/2004/BSl |/ TTSL/ Chenna

6. Del hi 10-21/.2004/ BSI | / TTSL/ Del hi

7. West Bengal 20- 201/ 2003/ TATA/ BSI |

8. Bi har 20- 204/ 2003/ TATA/ BSI |

9. Har yana 20- 206/ 2003/ TATA/ BSI | |

10. H. P. 20- 207/ 2003/ TATA/ BSI |

11. Keral a 20-210/2003/ TATA/ BSI |

12. Madhya Pradesh 20-211/2003/ TATA/ BSI |

13. Oissa 20-214/2003/ TATA BSI

14. Punj ab 20-215/2003/ TATA/ BSI |

15. Raj ast han 20- 216/ 2003/ TATA/ BSI |

16. UP(W  20-218/2003/ TATA/ BSI| |

17. UP (E) 20-219/2003/ TATA/ BSI'I

18. Kol kat a 20-222/ 2003/ TATA/ BSI |

Whereas a conpl aint was received from Cel |l ul ar
Qperators Association of India that Ms Tata Tel eservices Ltd.
is providing fixed wireless ternminals as nmobile terninals and
such terminals are being openly advertised and pronoted as
"WALKY- Enj oy freedom of nobility at l|andline rates".

Further it was pointed out that BSNL is being severely
di sadvant aged as they have not received ADC from WALKY
Cal | s.

VWereas Ms. Tata Tel eservices Ltd. was supposed to
provi de services within the scope of its |licence agreenent and it
was expected that by way of advertisenent or pronption of its
services, the subscriber should not be m sled.

Wereas a notice was issued for alleged violation of
conditions and not limted to clause 2 of Unified Access
Servi ces Licences on 06.01.2005 and 31.01. 2005 regardi ng
WALKY servi ce

And whereas Ms Tata Tel eservices Ltd. replied to the
notice vide letter dated 21.01. 2005 and 02.02. 2005 of stating
that there has been neither any attenpt nor any intention to
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m sl ead any subscriber in relation to services being provided by
Ms TTSL and they continue to provide services within this

scope of licences. The Fixed Wreless Terninal (FW)
instruments are prominently advertised as bul ky desktop phones
and therefore customer is clearly informed of the nature of the
services and the phone instrument. The nunbering scheme of

both FWI & Wreline Phones is sane and is different fromthat

of limted nobile services. The FWIs covered by one or

sonetine nore than one Base Trans-receive Stations (BTSs).

Ms TTSL further submitted that "Walky" is a brand
establ i shed by Tata Tel eservices essentially to pronote and
mar ket their desktop Fixed Wrel ess Phones. These Fixed
Wrel ess Phones conbi ned the advantages of both nobile
phones and | andl i ne phones.

Further, clarification regarding Fixed Wreless Term nal s
was issued vide this office letter No. 10-10/03-BS-11/Vol . VI
dat ed 23. 03. 2005 vide which it was clarified that the Term na
used for 'Fixed Wrel ess Services should be strictly confined to
the prem ses of the subscriber where the tel ephone connection
is registered. Separate |level's within allocated SDCA based |ink
nunbering scheme are to be used for Wreline and Fi xed
Wrel ess Services. ~Werever such restriction cannot be
i nposed, it shall be treated as W.L (M feature for al
pur poses.

It is needless to mention that the word "Fixed" is clearly
understood and it does not require a separate definition in | ega
or common parl ance.

Ms TTSL submitted conpliance to |etter dated
23.03.2005 vide its replies dated 31.03.2005 stating that, "the
Li censor would surely be aware of the inherent "Soft handover"
nature of CDMA technol ogy due to which CDVA termnals
(FWor nobile) utilize network and proving to be extrenely
spectrally efficient. Therefore, (the inplenentation of any
restriction would require considerabl e changes to the network,
which need tine, effort and consi derabl e resources to conplete
somet hing that DoT requires to provide. Neverthel ess, under
constraints of tine, sone actions have been initiated which are
detailed further in this letter". Further vide |letter dated
08. 04.2005, Ms TTSL has stated that they have taken sone
exercise to restrict service to the BTSs.

After examning all the responses of Ms Tata
Tel eservices Ltd. on the above nentioned subject, it is noticed
that initially, Ms Tata Tel eservices Ltd. has not taken
appropriate steps to restrict the nmobility within the preni ses
and has advertised such service where consuner can have the
i npression that nmobility is one of the features. 1In the response
also Ms TTSL stated that fixed w rel ess phones comnbine the
advant age of both nobile and | andline phones. Moreover, the
nmeasures taken, later on, to restrict the mobility has also been
found to be unsatisfactory. It is, therefore, clearly established
that nobility is not restricted to the prem ses and the ternina
cannot be treated as fixed term nal

VWereas such services offered by Ms Tata Tel eservices
Ltd. does not conformto the scope and character of the fixed
service and provide the character of Linmted Mbile Service.

Keeping in view the above, the competent authority has
deci ded that such services are to be treated as linmted nobile
service within the scope of the licence.
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This is without prejudice to any other action that may be
taken by the Governnment in this regard.

Sd/ - 26/ 8/05

(Sukhbi r Si ngh)
Director (BS-11)
Tel . No. 23036536
CC.
1. The Secretary, TRAl, Safdarjung Enclave, New Del hi.

2. Shri Rakesh Mehrotra, Chief Oficer-Corporate Affairs, Ms Tata
Tel eservices Ltd., IndicomBuilding, 2-A dd Ishwar Nagar, Min

Mat hura Road, New Del hi -110065."

38. Anal ysing the directive dated 4.3.2005 i ssued by TRAI, the point
which arises for determ nation is whether such directive is clarificatory or
anmendat ory. According to TRAI, it is clarificatory whereas according to the

appel l ants it is amendatory. In this case, as stated above, we are concerned
with the denmand of ADC on the appellants for the period 14.11.2004 to
26. 8. 2005. According to the appellants, such a directive dated 4.3.2005

cannot operate retrospectively. This is the key issue which we need to

decide. In this connection, it may be noted that the said directive was issued
to all access providers. The said directive cane to be issued as it was
brought to the notice of TRAI that new terminals were bei ng depl oyed by

access providers which term nals do not have any fixed network access point
physically | ocated at the address of the subscriber. In the said circul ar dated
4.3.2005, TRAI noted that fixed wireless services were required to be

provi ded through fixed wireless termnals with the |ocation of the network
access point being fixed and with the end-user termnal being connected to

it. That, it had been brought to the notice of TRAI ‘that new termnals were
bei ng depl oyed by certain access provi ders which did not possess fixed

networ k access point physically located in the prem ses of the subscriber
(PSR). Therefore, by the said circular, TRAI directed the service providers

to strictly ensure that the term nal used for fixed wirel ess services shoul d
strictly conply with prem ses specification restriction, i.e., to the prenises
of the subscriber. This stipulationin the directive, according to the
appel l ants, constitutes a new requi rement which has the effect of anendi ng

the terms and conditions of the UAS licence as well as the

Tel ecommuni cati on | nterconnection Usage Charges Regul ation 2003. The

said directive dated 4.3.2005 stood followed by letters from DoT dated
23.3.2005 and 26. 8. 2005.

39. In our view, there is no nerit in the above contention advanced on
behal f of the appellants that the above directive dated 4.3.2005 is
amendatory and not clarificatory. The reasons are as foll ows.

40. Firstly, the UAS licence classifies wireless service into three
categories, nanely full nmobility, linmted nobility-and fixed wireless access.
As stated above, in FWA there is no nobility of the User Device. FWA

repl aces copper lines to the hones of the users by wireless links but w thout
the benefit of nmobility for the User Devices. FWA is one type of service.
Mobility is a service feature. In FWA system the |ocation of end-user

term nal and the network access point to be connected to end-user are fixed.
In circular dated 4.3.2005, TRAI has used certain technol ogical terns
general ly used in tel ecommuni cati ons |ike network access point, end-user
term nal and fixed network access point. These terns find place in the
generic requirenent formul ated as far back as 1996. They also find place in
the Principles of Wrel ess Access fornulated by | TU-RCA. Keeping in mnd

the definitions given both in the technical references as well as in the
principles of wireless access formulated by ITURCA it is clear that

Prem ses Specific Restriction ("PSR') is not sonething new whi ch stood
evolved for the first time by circular dated 4.3.2005. |In substance, PSR
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emanates from concepts, which are well known in tel ecommuni cations, both

in technol ogical references as well as in terns of generic requirenments and
internms of principles of wireless access. W may state that broadly FWA is
called W.L(F). As stated above, the UAS Licence refers to three types of
wirel ess services, nanely, full nobility, limted nobility and FWA. As
stated, in FWA, the | ocation of the end-user (Valky) and the network access
poi nt (antenna connected to the end-user) are both fixed whereas in the case
of nobile wireless access, the location of the end-user is nobile. W.L(M is
a hybrid between FWA and MM. Wrel ess access nay be considered from

many perspectives. In this case, we are concerned with nmobility capabilities
of the termnal: fixed, nomadic, nobile, restricted mobility etc. As stated
her ei nabove, the main purpose of FWA [W.L(F))] is to provide network

access to buildings through exterior antennas comruni cating with Centra
Radi o Base Stations. In FWA, users in a building are allowed to connect to
the network with conventional in-built networks. FWA is a service. It is

i ntended as a cheap cabl e replacenent, w thout additional features. Wreless
systens differ dependi ng upon the anpbunt of nobility that they allow for the
users. FWA systemis a derivative of cordless phones. In FWA there is no
nobility of the user devices. This is where the concept/principle of PSR
energes. ‘As stated above, there is a difference between nobility and
portability. Aterm nal may be portable but every portable device is not
nobil e. Therefore, in our view, the concepts nmentioned in circul ar dated
4.3.2005 issued by TRAI exist in telecomunications right from2001. The
said circular nerely clarifies and brings out the concept prem ses specific
restriction.

41. To sumup, in WLL(F) the tel ephone is the access point if the antenna
is in-built in the telephone. |If theinpugned service is operable throughout
SDCA it is WL(M. In WL(F), location of end-user term nation and the
networ k access point to be connected to the end-user are fixed. |If the

i mpugned service cannot conply with PSR it is classifiable as W.L(M for

| UC, ADC, Nunbering Plan etc. Lastly, the only difference between fixed
wireline and W.L(F) is that W.L(F) is a cheap cabl e replacenent w thout
additional features. WL(F) is limted to specific premi ses of the subscriber
or permanent | ocation.

42. Secondly, the facts noted above indicate that the classification of
wirel ess service is done under the licence and based on that classification
chargeability for inmposition of interconnection usage charges and ADC is
contenpl ated by |1 UC Regul ation of 2003. In other words, classification is
done by UAS licence followed by chargeability under |1UC Regul ati on,

2003. Therefore, it would be wong to say that vide circul ar dated 4. 3.2005
Wal ky has been reclassified as W.L(M for the first time by TRAI. If the
concept of FWA enbodies PSR and that too from 2003 then it is clear that

the said circular dated 4.3.2005 is clarificatory. It does not alter the terns
and conditions of the licence. As stated, FWA'is one of the wireless services
contenpl ated by UAS Licence which is dated July, 2003, therefore, 'much

prior to circular dated 4.3.2005 these concepts were known to all access
providers right from 2003. Therefore, the said circul ar’ cannot be called as
amendatory. It is purely clarificatory in nature.

43. Thirdly, as stated above, in this case we are concerned with regul atory
regime. ADCis a levy. Its levy depends on nmobility as a service feature. As
stated above, the nunbering plan, radio frequency etc. are all inportant

el ements of a network. The nunbering levels for fixed wireless services and
for W.L(M services are different. So al so the nunbering levels for fixed
wireless service, limted nobility service and full nobility service are
different. The identification of the call whether originating fromnobile or
fromWwal ky or FWA has a correlation with the nunbering plan which is an

i mportant el enent of the network of the appellant in its MSC. For |evy of

ADC, integrity of nunbering plan is very inportant. In the present case,

TRAI has detected that the appellant is providing W.L(M service in the

garb of fixed wirel ess phone service (FWA) which disturbs the integrity of

the numbering plan. It is inportant to note that in the case of full nobility,
the rate is different as conpared to the rate in the case of limted nobility as
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conpared to the rate in fixed wirel ess service. This difference in the rates is
spelt out in IUC Regulation, 2003. It is for this reason that even in the
clarification issued by DoT on 23.3.2005 that DoT had warned the access
providers by pointing out that the issue of nobility has inplication with
respect to the applicability of ADC. It was further clarified that if it is not
possi bl e for the access provider to conply with the requirement of PSR then

the Wal ky services shall be treated as W.L(M service for all purposes

i ncl udi ng nunmbering plan, interconnection usage charges, ADC etc. This is
because a separate level with allocated short distance charging area based

[ink nunbering is to be used for wireline and fixed wireless services. ADCis
alevy. It is based on what is called as recognition of services. Mbility is an
i mportant service feature. The record indicates that right from 2003 when

UAS |icence stood issued the classification was contenpl ated by the

i censor-DoT when it categorized wireless service into full nobility, limted
nobility and FWA. ADC, interconnection usage charges etc. foll ow that
classification. 1UC Regul ation, 2003 inposes the statutory charges based on

the classificationin the licence. What is inportant in this case is that besides
technol ogical data, even as a matter of policy if there is a contract between
DoT and the access provider in terns of UAS |icence which provides for

three cat'egories then the | evy of ADC woul d depend upon the service which

is rendered to the user by the access provider. In the circunstances, apart
fromtechnol ogy, this case is nmore on tax policy which |levies ADC on

services which fall in the category of W.L(M

44, Fourthly, wireless systens differ in the anount of nobility that they
have to allow for the users. The ability to nove around while

conmuni cating is one of the nain features of wreless commnication for

the user. However, wthin that requirement of nobility, different grades

exi st:

(i) Fi xed Devi ces:

Fi xed devices are placed only once. There i's no
nmobility of the user devices in this grade. The
mai n obj ect for using such devices lies in avoiding
the laying of cables. Al wired communications fal
also in this category (exanple: PSTN).

(ii) Normadi ¢ Devi ces:

Nomadi ¢ devices are placed at a certain |ocation
for alimted duration of tinme and then noved to a
different location. Laptops are typical exanple of
nomadi ¢ devi ces.

(iii) Low Mobility:

Cor dl ess phones are typical exanple of |ow

mobi lity.
45. The point to be noted is that in the licence we have three types of
wirelss services, nanely, limted nobility, full mobility and FWA, |UC

| evies the charge based on this classification. ADC is a part of 1UC. ADC is
al so | evied under 1UC Regul ati on, 2003. In the case of Walky, the

i nstrunment can be put in the car, it can be carried throughout SDCA and

WAl ky calls can originate not only fromthe subscriber’s prem ses but it can
also originate fromany point in the SDCA. Because of this nobility, it is
classifiable in the category of limted nmobility. As stated above, in the case
of FWA [WLL(F)] there is no nobility of the user device. Wen there is no
such nmobility of the user device, it is simlar to all wi red communications.
Therefore, FWA is categorized as W.L(F). Al wired communi cations can

also fall in WLL(F) for the purposes of |levy of ADC. However, since the

user device in the case in hand is nobile throughout SDCA, the services

whi ch the instrunent Walky offers has to be categorized as W.L(M
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service. In the present case, we find nerit in the contention advanced on
behal f of BSNL that the appellants were providing W.L(M services during
the above period in the garb of FWA or fixed wireless phone services and
thereby they have infringed the integrity of the nunbering plan. Therefore,
ADC i s payable by the appellants for the aforesaid period, nanely,
14.11.2004 to 26.8.2005.

46. Lastly, as stated above, classification of services stood effected under
UAS Li cence 2003. Under the terns and conditions of that |icence, the

access providers were required to naintain the integrity of the nunbering
plan. This was one of the conditions of the licence. Sinilarly,
classification/categorization of wreless services was done under the |icence.
The categorization constituted the termof the licence. As a matter of follow
up for the purposes of |evy of certain charges, including ADC, |UC

Regul ati on 2003 stood enacted. Under Section 11(1)(b) of the 1997 Act, the
TRAI is enpowered to ensure conpliance of terms and conditions of |icence

and to fix the terms and conditions of inter-connectivity between the service
provi ders [see: section 11(1)(b)(i) and (ii)]. Simlarly, under Section
11(1)(c), TRAI is al'so authorized to | evy fees and ot her charges at such rates
and in respect of such services as may be deternmined by regulations. In the
present case, the | UC Regulation, 2003 indicates by way of schedule the rate
chargeable for a call originating fromnobile to fixed, fixed to fixed, fixed to
nobil e etc. Under Section 13 of the 1997 Act, TRAI is enpowered to issue
directions fromtine to tine to the service providers for the discharge of its
functions under Section 11(1) of the 1997 Act. As stated above, the
classification of the three wirel ess services was done under the licence. The
clarification issued by TRAI on 4.3.2005 was under Section 13 of the 1997

Act. In the circunmstances, the said clarification dated 4.3.2005 was issued by
TRAI in accordance with | aw.

47. In our judgnent, we have exam ned the nature of the services, the
status of the circulars issued by TRAI and the status of the directive issued
by DoT. The reasons given in our judgnment are in addition to the reasons
given in the impugned order dated 9.9.2005 by TDSAT. W find no

infirmty in the judgnent of TDSAT.

48. M. Arun Jaitley, |earned senior counsel for the appellant, on the issue
of Unilateralismsubnmtted that when the question \026 whether portable
W.L(F) Phones should be treated ali ke as W.L(M phones was pendi ng

bef ore TRAI pursuant to conplaints from BSNL dated 4. 1. 2005, was it open

to TRAI to issue a directive as is done in this case on 4.3.2005 wi thout
waiting for a Deternination by the Conpetent Authority. In this connection
reliance was placed on paras 2.26 and 2.27 of the Consultation Paper. W
find no nerit in this argunent. As stated above, directive dated 4.3.2005 is
clarificatory and not anendatory. The context in which the Consul tation
Paper emanated has been expl ained by us in our Judgnment in the G vi

Appeal of Reliance InfocommLtd.. W do not wish to repeat the reasons
herein once again. In any event, we have | ooked into technol ogy aspect and
policy framework for |evy of ADC hence there is no-unilateralismas alleged
by the appell ant.

49. Bef ore concl udi ng, one aspect needs to be nentioned. 1t is alleged by
the appellants and al so by Reliance InfoconmLtd. in the conjoint appea

which we will separately deal with in the subsequent judgment that BSNL

have al so not disclosed their nunbering levels for their fixed wreless
service and for their LL(M services which they have been providing during
the relevant period in the nane of "Tarang", which according to the

appel  ants, would now constitutes W.L(M service. According to the
appel l ants, BSNL has al so been providing fixed w rel ess phone services

which has linmted nmobility. This is a matter of quantification. That stage has
not yet arrived. However, M. Copal Subramanium |earned senior counse
appearing on behalf of BSNL, has fairly stated that BSNL woul d abi de by

the paraneters laid down in our judgment and whatever adjustnents




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 27 of

27

required to be made in that regard in the context of clains and counter
clains, the sane shall be worked out in near future. Be that as it may, we
express no opinion on the point of quantification which question did not

arise even before TDSAT in this case. Suffice it to state that the services of
the appellants vide the instrument Walky falls in the category of WL(M
service and, accordingly, the appellants would be liable to pay ADC in that
regard during the relevant period 14.11.2004 to 26. 8. 2005.

50. Accordingly, civil appeals stand dismissed with no order as to costs.




