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PETI TI ONER
JUGAL Kl SHORE PRABHATI LAL SHARVA AND CORS

Vs.

RESPONDENT:
VI JAYENDRA PRABHATI LAL SHARMA AND ANR

DATE OF JUDGVENT22/ 10/ 1992

BENCH
[ S. RANGANATHAN, V. RAVASWAM AND B. P. JEEVAN REDDY, JJ.]

ACT:

I ndian Artibitration Act, 1949:

Section 14, 22, 23, 29, 30, 39 and 41-Reference of dispute
to arbitration by Court in asuit pending-Arbitrator has al
power Court has in deciding issues in the suit.

I nterest pendente lite-Can~ be awarded where Agreenent
envi sages paynent.

Interest of pre-reference period-Partnership firm D ssol ved-
Dispute relating to valuation of assets of firmDissolution
deed envi saging grant of Interest only from date of
val uation of assets-Reference of dispute to arbitration
prior to Interest Act, 1978-Award of interest for per-
ref erence period-Held not justified:

Award relating to valuation of | and of dissolved partnership
firmReport of Government recognised valuer and expert
val uer - Consi derati on of by arbitrator-Arbitrator-Wether
entitled to accept report wthout  examining valuer as
Wi t ness.

Arbitrator-M sconduct of-Shifting of venue of arbitration-
Denyi ng opportunity to witness to give evidence.

Onus of proof-Onus of proving truth of entries’  in the
accounts.

Constitution of India 1950:

Articles 134 and 136-Arbitration award-No interference with
finding of arbitrator on questions of fact-Not the province
of the Court to delve into details, exam ne genui neness or
correctness of items and whether they be accepted or not-
Arbitrator free to go into the whole question and give his
awar d.

HEADNOTE:

A business famly consisting of a father and four sons
carried on business. Dispute arose in this famly regarding
the division of the business. P.P., the father, J.P., V.P.
JUDGVENT:

Engi neers. It has tow factories, the latter at Maneja and
the former at Pratapnagar. The dispute between two group
P.P. & J.Pon the one hand, and B.P. & GP. on the other,
was in regard to the equal division of the assets and
liabilities for the two businesses o the retirement of P.P &
J.P. from the firm as per the terns of a "deed of
di ssolution" dated 31.12.1979 executed by and between the
partners.

This dispute was the subject matter of three civi

suits. Wien one of the two interimorder passed therein cane
up before this Court, this Court suggested that the disputes
be settled by arbitration. This suggesti on was accepted and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 27

the parties agreed that the "subject matter of the three
suits as well as disputes relating to the dissolution deed"
be referred to arbitration. The arbitrator was a retired
Judge of the H gh Court. The arbitrators changed severa
times and eventually a retired Chief Justice of the High
Court conpleted the arbitration, and nmade two awards: one,
an interim award dated 22.2.91 and the other, the fina
award dated 18.7.91.

In the appeal and interlocutory applications to this
Court, P.P. and J.P. sought to have the award nmade the rule
of Court except on two or three issues, while V.P. and G P.
sought to have the awards set aside in material respect, but
were agreed that the Pratapnagar factory should be taken
over by the forner and the Maneja factory by the latter.

On the question as to how far the aforesaid awards
2shoul d be nade a rule of Court, the issues involved were:

1. Valuation by the arbitrator of the land, raw
material and sem finished goods at the two factories.

2. Interpretation by the arbitrator of the termof the

deed of . ‘dissolution as to which of the parties should bear
certain outstanding liabilities.

3. Findings of the arbitrator in regard to allegations

of falsification of accounts and paynents to traders and
deposi tors;

4. Arithnetical errors that have crept into the award

and

5. The liability to pay interest.

Di sposing of the appeal and interl ocutory applications,

this Court,

HELD : RANGANATHAN AND- V. RAMASWAMY, JJ.  (PER RAN
GANATHAN, J.)

1. VALUATI ON

(i) The deed of dissolution itself stipulated that the
assets should be got valued by a Governnent approved val uer
A perusal of the award shows, that, though the arbitrator
made reference to the report of Patel - the "Government”
valuer - and its objectively, he has indicated sufficient
grounds for fixing the values in the manner he has done. He
rejected the instances of sale cited by the applicants. So
far as Jaiswal - expert witness - was concerned, he found
that there was not rmuch difference between the "base" value
for lands in the Ilocality suggested by Patel (Rs.25) and
Jaiswal (Rs. 30). He found that the ground given by Jai swa
for additions thereto were not tenable and as between the
base value of Rs. 25 and Rs. 30, he had accepted-the forner.
He has also given reasons for preferring Patel’s valuation
of Rs. 4.50 in preference of Jaiswal’s valuationof Rs.2 in
respect of the Maneja |ands. The arbitrator has, in_ the
circunstances, acted on proper material in fixing the val ue
of the lands at Pratapnagar as well as Maneja and his award
in this respect has to be upheld.

[128-E-H, 129-H]

(ii) The shifting of the venue to Baroda was acqui esced

in by both parties and there is a record by the arbitrator
tothis effect. So far as the request for the oral evidence
is concerned it was nmade at a belated stage after the
parties has agreed to have day to day proceedings and to
avoi d adj ournment to enable V.P. to appeal and depose cannot
be characterised as m sconduct. [129-C D

(iii) The nmere fact that J.P. relied upon the val uation
given in Exhibit 71/2 for purpose of seeking an injunction
fromalienating any of the goods cannot be taken as an
adnmi ssion on his part as to their value. The arbitrator was
free to go into the whole question and deternmine the
val uation i ndependently. [130-G H
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(iv) It is not the province of this Court to delve into

the details and exani ne whet her the opponent’s objections in
various itens thereof and their genui neness or correctness
shoul d have been accepted or not. [129-F]

(v) The arbitrator has pointed out that, so far as the
items in possession of the objectors are concerned, there
was no rate nentioned in Ex.576 and the figure of Rs.14 per
kg. was agreed to by both parties. Again, so far as the |ead
i n possession of the applicants is concerned, the applicants
thensel ves has valued it at Rs. 8 per kg. There is nothing
to indicate the nature of the material in question and there
is no explanation as to why the applicants who placed no
value on the sane itemin the possession of the objectors
valued the lead in their possession at Rs.8 In these
circunstance there is no reason to interfere wth the
arbitrator’s conclusions on these issues.[131-F]

2. | NTERPRETATI ON

(i) The dissolution deed dated Decenber 31, 1979, is
described as a "deed of retirement from partnership". The
deed is ‘a carefully thought out docunment with its clauses
set out in alogical sequence, only, not apparently being a
deed drafted by |lawers, itslanguage in some places is not
very felicitous. The-grievance related to four items of
apportionnent - [131-B-(

(i) Bank liabilities;

(ii) Gatuity, bonus, P.L.. and nedical facilities;

(iii) Liability of advance against the order received
fromthe Departnment of Atom c Energy; and [131-G H]

(iv) Excise liability. [132-A]

The [ ast item was not pressed.

(ii) Clause (11) of the deed of dissolution is very
clear that the responsibility of paying the dues of the
Central Bank is undertaken by the objectors nerely because
the liability of the said Bank is larger than the liability
to the Bank of Mharashtra, the objector cannot ask for a
contribution of the excess fromthe applicants. A perusal of
the various clause of the deed (of dissolution shows that
various assets and liabilities of the firm have been
apportioned between the two groups of partners C ause (14)
deals with Bank accounts. [134-F-G

(iii) The terms of the dissolution deed are very clear

and the arbitrator was right in saying that the terns of
clause (14) clearly govern the issue. [135-D

(iv) If dause 22 is read as a general clause, clause
(14), being a specific clause in respect of-Bank debts, will

certainly override clause (22). That apart, if the
conclusion of arbitrator is consistent to upholding the
concl usi on of the arbitrator, though on a different

reasoni ng. [135-F]

(v) The parties have agreed under clause (17), that,
except for gratuity, all other paynents to workers will be
borne by the respective parties. This is a specific kind of
l[iability towards workers for which clause (17) nakes
provision in its first part and so clause (22) does not
enter into the picture at all. It is not correct to say that
clause (17) does not apply and so clause (22) wll be
attracted. [136-G H|

(vi) On the language of clause (18, there can be no
doubt that the arbitrator was right in holding the
respondents wholly liable to neet the liabilities to the
Central Bank. Under clause (14), the objector have taken
over the entirety of dealing with the Central Bank. Just as
all liabilities to the Central Bank of India are to be
di scharged by the objector, the anpbunt of fixed deposit with
the sanme Bank and due or received fromit should al so bel ong
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exclusively to them The reasoning that the fixed deposit is
not the part of the Bank account taken over by the opponents
but an independent assets of the firm which has only been
pl edge as a security for obtaining necessary advance from
the Bank to enable the opponents to execute the contract is
somewhat artificial and far-fetched, the contract, it should
be treated as an integral part of the dealings between the
objectors and the said Bank. This is indeed clear fromthe
clarification contained in clause (18) regarding the
Prat apnagar factory. The position regarding the fixed
deposit is therefore different. It should be treated as the
exclusive property of the opponents not divisible between
the two groups. [138-E-QJ

3. ACCOUNTS

A perusal of the award shows that the arbitrator has
examned the state of the accounts in great detail
consi dered various itenms appearing in the accounts and
el aborately discussed the objections put forward by the
obj ectors. The question of onus does not have inportance at
this stage where the arbitrator has examned the entire
mat eri al s-availabl e and reached hi s conclusion thereon. The
ot her grievance of the opponents is that sonme of these
entries are not correct. This of course is a question of
fact, and no ground is found to interfere with the finding
of the arbitrator. [140-F G

4. ARI THVETI CAL ERRORS

There are arithnetical errors in the -decision of the
arbitrator in respect of issue Nos. 7, 15(c) and 19(c) dealt
with in paragraph 52 and 69 of ‘the interimaward. If these

errors are rectified, the opponents will be entitled to
receive a sumof Rs.1.52 |akhs.[140-H, 141-A]
5. | NTEREST

(i) Wen the disputes between the parties pending

adj udi cation in the suit have been referred to an
arbitrator, the arbitrator has ~all the powers which the
Court itself would have in deciding the issues in the suit.
(ii) There is sone force in the contention that in Seth
Thawar das Pherunmal v. Union of India, the grant of interest
of the pre-reference period was set aside and to-this extent
its authority remain unaffected by the decision in Secretary
Irrigation Department v. G C. Roy and that as the reference
was prior to the comng into force of the Interest Act,
1978, the award of interest for the pre-reference period was
not justified. [146-F]

(iii) That apart, this is not a fit case for the grant

of interest fromJanuary 1, 1980. The arbitrator should have
been guided by the termof <clause (5) of the deed of
di ssol ution which envisages the grant of interest only from
the date of valuation of the assets. At the sanme tine, this
cannot nean that the objectors can take advantage of the
entire delay in valuation. Sone reasonable nargin of tine
should be allowed for this process. It would not be correct
to nulct the objectors with interest at least till the |apse
of a reasonable time by which a valuation of all the assets
and assessnents of the rights of respective parties under
the deed have been undertaken. [146-(Q

(iv) It wll be reasonable and proper to direct the
paynment of interest from January 1, 1983 onwards. There is
however, no reason to otherwi se nodify the award on the
guestion of interest, either in regard to the rate of
interest, or inregard to the addition of interest till the
date of award to be principle anbunt deternined as payabl e
to the applicants which is perm ssible under section 34 CPC
The award on interest will be nodified accordingly. [147-A]
Set h Thawardas Pherumal v Union of India, [1955] 2 SCR
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48 and Secretary Irrigation Departnent v GC Roy, [1992] 1
SCC 508, referred to.

Per B.P. Jeevan Reddy, J. (Concurring)

1. The decisionin GC Roy's Case was concerned only

with the power of arbitrator to award interest pendente
l[ite. It was not concerned with his power to award interest
for the reference period. This was nade clear at nore than
one place in the said judgnment. [ 149-B]

2. It would not be correct to read the first of the

five principles set out in para 43 of GC Roy' s case,
[1992] 1 SCC 508, 532-33, as overruling Jena' s case in so
far as it dealt wth the arbitrator’s power to award
interest for the pre-reference period. Principle No. (i)
should be read along wth principle No. (v) whereinit is
clearly stated that the interest for the period anterior to

the reference (pre-reference period) is a mtter of
substantive law unlike interest pendent e lite. The
conclusion in para 44 again deals wth the power of the
arbitrator to award interest pendente lite. It is,

therefore, not right to read the said decision as over
ruling Jena’'s case in sofar as it dealt with the power of
the arbitrator to award interest for the pre-reference
period. [151-G H|

3. So far as the instant case is concerned, it is a
reference in pending suit. 1In such a case, the arbitrator
has all the powers /of the court in the matter of awarding
interest. [152-A]

Secretary Irrigation' Departnent v.- G C Roy, [1992] 1

SCC 508 and Executive Engineer, Arrigation, Glimla v.
Abaaduta Jena, [1988] 1 SCR 253, referred to and expl ai ned.
JUGAL Kl SHORE v. VI JAYENDRA SHARMA [ RANGANATHAN, J.1]

&

ClVIL APPELLATE JURISDICTION : Interlocutory Application
Nos. 10-16 of 1991

I'N

3

Civil Appeal No. 1763 of 1980.

Fromthe Judgment and Order dated 4.7.1980 of the
Gujarat Hgh Court in Cvil Revision Application No. 887 of
1980.

T.U. Mehta, H'S. Parihar, N C. Shah and Kul deep Parihar
for the Appellants.

B. K. Mehta, P.K Mnohar, Mikul Midgal, S.K- - Bisaria
and Survesh Bisaria for the Respondents.

The Judgrment of the Court was delivered by

RANGANATHAN, J. All these applications can be disposed
of by a commobn order. They arise out of awards given by an
arbitrator appointed by this Court in C A 1763 of ©1980. The
application mainly raise issues as to how far the awards
should be nmade a rule of Court and can, therefore, be
conveniently dealt with together

A brief resune of the broad facts of the case will help
in appreciating the points debates before us. The
controversy has arisen out of disputes in the famly of
Prabhatil al Parashram Sharma (P.P) which consisted of his
wi fe Bhuribai, four sons Jugal kishore Prabhatlal (J.P),
Vijayendra Prabhatilal (V.P), Ghanendra Prabhatilal (G P)
and Muikesh Prabhatilal (MP), and three daughters -
Surajidevi, Kamal adevi and Chanelidevi. The father (P.P)
di ed during the pendency of the proceedi ng whereupon the
wi fe and daughters, inter alia, were inpleaded as his | ega
representatives. The w dow has also subsequently died. The
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daughters have evinced no interest in this litigation which
pertains to the assets and liabilities of a partnership firm
run by P.P., J.P., V.P. and GP MP. was not a partner of
the firm and was not even represented in the arbitration
proceedings initially. It was only after P.P. died that he
was brought in as one of his legal representatives. An
all egation was nmade before us that MP. was person of
unsound mind wth lucid intervals and that the award is
vitiated by a non-consideration of his rights and interests.
However, there is no evidence to supports, much I|ess
substantiate, the allegations as to his inconpetence except
a general allegation. Myreover, he is represented before us

by counsel, Shri Bisaria who states that he has no
objections to the award ~ and that he supports the stand of
J.P. in these proceedings. In the result, the disputes are

between P.P. and J.P. (who seek to have the awards nade the
rule of court except on two or three issues) on the one hand
and V.P. “and G P. (who seek to have the awards set aside in
material respects) ~on the other P.P. and J.P. - of whomP.P
has since died - are hereinafter referred to as the
applicants and V.P. and J.P. as ‘the objectors’. This is the
first inportant aspect to be taken note of. The second
essential aspect is that the issues in controversy before us
have narrowed down considerably. The firm in which P.P.
J.P., V.P. and GP. were partners was carrying on busi ness
under two nanes and styles: viz Variety Body Builder and
Variety Engineers. It has two factories, the latter at
Maneja and the former at Pratapnagar. The dispute between
the two groups was  in regard to the equal division of the
assets and liabilities of “the two businesses on the
retirement of P.P. and J.P. fromthe firmas per the term of
a "deed of dissolution" dated 31.12.1979 executed by and
between the partners. This was the subject matter of Cvi
Suits Nos. 194, 510 and 584 of 1980, this Court suggested
that the disputes be settled by arbitration. This suggestion
was accepted and the parties agreed that the "subject matter
of the three suits as well as disputes relating’ to the
di ssolution deed" be referred to the arbitration of,/ Shri
A.A Dave a retire Judge of the Gujarat H gh Court. After
some time, Shri Dave was succeeded by Shri- A D~ Desai
another retired Judge of the High Court of Cujarat and the
latter was succeeded by Shri N.M M abhoy, a retired Chief
Justice of the Qujarat H gh Court, who eventually conpleted
the arbitration and nade two awards : one, an interimaward
dated 22-2-91 and the other, the final award dated 18-7-91
The parties are agreed that the Pratapnagar factory by the
opponents. About this broad division, there is no dispute.
The controversy at present is restricted to the foll ow ng
i ssues:

A. Valuation by the arbitrator of

the land, raw material and sem -

finished goods at t he two

factories;

B. The interpretation by the

arbitrator of the ternms of the deed

of dissolution as to which of the

parties shoul d bear certain

outstanding liabilities;

C. Certain findi ngs of t he

arbitrator in regard to all egations

of falsification of accounts and

paynments to traders and depositors;

D. Some arithmetical errors said to

have crept into the award; and

F. Liability to pay interest.
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We shall deal with these issues one

after the other.
A. VALUATI ON

(a) LAND: The arbitrator has fixed the value of the
| ands at Pratapnagar at Rs. 25 per sq. ft. and that of the
| ands at Maneja at Rs. 450 per sg. ft. These were the val ues
ascribed to the lands in the report of Sri Punanbhai Patel,
a Governnent recognized val uer, who, by consent of parties,
has been asked to subnit a report in this regard. According
to the objectors, the value of the lands at Maneja should
not have been taken at nmore than Rs. 3 per sq. ft.; on the
other hand it is wurged that the |lands Pratapnagar should
have been valued at Rs. 58 per sq. ft.. These were the
figures suggested by an expert wtness (Shri Jaiswal)
exam ned by them Prima facie, the question of such a
val uation would be a question of fact and this Court would
be loth to interfere wth a finding of fact by arbitrator.
Shri B.K Mehta, appearing for the objectors, however, seeks
to coat this finding with a 1legal hue by urging that, in
determ ning the values which the did for these |lands, the
arbitrator has just adopted the figures set out in the
report of Punanbhai Patel. In-doing this he has erred in | aw
on two counts : (i) he seens to think that Patel, being a
"CGovernnent" valuer, his report was binding and concl usive;
and (ii) he has accepted the report w'thout exam ning the
said P.D. Patel as a witness, notw thstanding an application
therefor on behalf of his clients, -and -given them an
opportunity of Cross-exam nation. These  two errors,
according to him vitiate the valuation arrived at by the
arbitrator. Learned counsel cited passages from Russel on
Arbitration to the effect that the provisions of the
Evi dence Act are applicable in arbitration proceedings and
that the report of an expert wtness is not admissible in
evidence by the arbitrator unless the witness is orally
exam ned and the parties givenan opportunity to cross-
examne him on his opinion, irrespective of whether the
parties made a specific request for such exam nation or not.
He also cited the decision in U P. Hotels and other v. U P.
State Electricity Board, [1989] 1 SCC 359; Ahnedabad
Muni cipality v. Shantilat, Al.R 1961 Quj. 196; Payyavul a
Vengamma v. Payyavul a Kesanna and Ors., [1953] 4 S.C R 119
and Perumal Mudaliar v. S.1. Railway Co., I.L. R 1937 Mad.
764 in this context.

Havi ng perused the award and heard Shri T.U. Mehta,
counsel for the applicants, we are of opinion that  this
contention cannot be upheld having regard to the specia
circunmstance of this case. In the first place the report of
patel was taken on as an exhibit with the consent of both
parties and w thout reservation of any kind. It did not
therefore, need formal proof by producing the expert as a
wi tness. Secondly, the irony of the situation is-that, at
the stage of the proceedings before the arbitrator, it was
the applicants who felt aggrieved by the Patel report and
made an application for having him sunmmned for cross-
exam nation. The objectors did not made any such request.
The request of the applicants was rejected and there counse
state before wus that he did not take up the issue further
before this Court as he was anxious to have the arbitration
proceedi ngs (whi ch has been pending for several years with a
nunber of arbitrators succeeding one another) conme to an
early conclusion. The silence of the objectors at that stage
indicates that they were not interested in challenging the
basis of the report of Patel by exam ning him particularly
as they were examning Sri Jaiswal as an expert on their
behal f. The present objection is raised only as a belated
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technical objection in an attenpt to upset the award on this
point and revive the arbitration proceedings. Thirdly, the
deed of dissolution itself stipulated that the assets should
be got valued by a Government approved valuer and though
perhaps it was not intended, as Sri T.U Mhta suggested,
that such valuer’s report was to be conclusive, it seens the
parties really has no tangible basis for challenging his
opinion on nerit. The applicants has decided to |ead ora

evidence as to instances of other sales in the locality to
support their own "expert" (Jaiswal) into the box. Finally,
a perusal of the award shows that, though the arbitrator
has nade reference to the report of Patel and its
objectivity, he has indicated sufficient grounds for fixing
the values in the manner he has done. Briefly speaking, he
rejected the instances of sale cited by the applicants. So
far as Jaiswal was -concerned, he found that there was not
much di fference between the "base" value for lands in the
| ocality suggested by Patel (Rs. 25) and Jaiswal (Rs.30). He
found that the ground given by Jaiswal for additions thereto
were not ' tenabl e and as between the base value of Rs 25 and
Rs. 30, he has accepted the former. He has also given
reasons for preferring Patel’s valuation of Rs. 4.50 in
preference to Jaiswal’s valuation of Rs. 2 in resect of the
Maneja |l ands. W are satisfied that the arbitrator has, in
the circunstances, /' acted on proper naterial in fixing the
val ue of the |ands at Pratapnagar as well as Maneja and that
his award in this respect has to be upheld. Shri B.K Mhta
also made a grievance that the arbitrator msconducted the
proceedi ngs by shifting their venue to Baroda as a result of
whi ch the objectors’ old counsel could not appear for them
and by denying an opportunity to V.P. to give evidence in
the case by rejecting his application of adjournnment for
this purpose on the ground of illpness. W find that the
shifting of the venue to Baroda was acquiesced in by both
parties and there is a record by the arbitrator to this
effect. So far as the request for the oral evidence of V.P.

is concerned, it was nmde at a belated stage after the
parties has agreed to have day to day proceeding and to
avoi d adjournnent. Also V.P. wanted to give evidence

primarily regarding valuation of inmovable properties; on
this objectors and already exanined their expert and the
CGovernment valuer’s report was also on record. In this
situation and having regard to the fact that Iimtation for
giving an award was drawing to a close, the refusal to grant
an adjournnent to enable V.P. to appear and depose cannot be
characterised as misconduct. W, therefore, see no substance
in this objection.

B. RAW MATERI AL AND SEM - FI NI SHED PRODUCTS

(i) This topic has been discussed by the arbitrator at
very great length as issue Nos. 3 (c) and 6. He has
nmeticul ously gone into the accounts, inventoriestand other
materials placed before him It is not the province of this
Court to delve into the details and exam ne whether the
opponents objections in various itenms thereof and their
genui neness or correctness shoul d have been accepted or not.
The principal contention of the objectors in regard to this
itemthat can be taken not of is that the arbitrator has
commtted an error in wholly ignoring admi ssions made by the
applicants in the witten statement filed by themin Specia
Suit No. 194/80 on the file of the Court of the Cvil Judge
(Senior Division) Baroda and also in Special Leave Petition
(CGivil) No. 6168 of 1980 before this Court. W find that,
before the arbitrator, the contention of the objectors was
base only wupon the petition for special |eave before the
Supreme Court referred to above. W do not know whether
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before the arbitrator, the witten statenent in Special Suit
No. 194 of 1980 was exhi bited and whether the arbitrator was
made aware of the witten statement and his attention
invited to the alleged admission therein. This contention
appears to have been taken for the first tine only in the
objection taken to the award. This cannot be permtted. So
far as the reference to the Special Leave Petition has
concerned, the arbitrator has dealt with the objection in
his award. He has pointed out that J.P. had filed a suit
against V.P. seeking an injunction restraining him inter
alia, fromdespatching the equiprment, the finished and sem -
finished goods which were Ilying in ‘Variety Body Buil ders
and Variety Engi neers’ . and al so seeking an interim
injunction. The interiminjunction was granted by the C vi
Judge but this order was upset in revision. It is against
this order of the Hi gh Court that the Special Leave Petition
had been filed. The averments in the Special Leave Petition
and its supporting affidavit were based on the figures of
val uation contained  in an inventory drawn up on 1.1.1980
(Exhibit 71/2). The opponent” contends that the fact that
this exhibit was relied upon in the Special Leave Petition
itself constitutes an admission as to the correctness of,
and the applicants acqui escence in, the figures contained
t herein.

We are unable to agree. As rightly pointed out by the
arbitrator, the Special Leave Petition was only directed
agai nst the order vacating the interiminjunction granted by
the trial court in favour of V.P. J.P.”s plea was that there
were finished and sem -fini shed goods of high value lying in
the factory and that V.P. and his group should be restrained
fromalienating these properties. It is inthis context that
exhibit 71/2 was filed to indicate that the valuation of the
finished and sem -finished goods was approxinmately to the
tune of Rs. 18.98 |lakhs. There was dispute between the
parties as to whether the statenent in Exhibit 71/2 was an
agreed statenent or not. According to J.P., Exhibit 71/2 had
been received by him only subject to verification and
checking and that he had to no point of tinme accepted the
val uati on placed in this docunent as correct. This
contention has been accepted by the —arbitrator. But that
apart, as pointed out by the arbitrator, the nere fact that
J.P. relied wupon the valuation given in Exhibit 71/2 for
pur pose of seeking an i njunction against V.P. from
alienating any of the goods cannot be taken as an adm ssion
on his part as to their value. For the ~purpose of the
Speci al Leave Petition, it was sufficient for himto go by
the value contained in the inventory. The arbitrator for him
to go by the value contained in the inventory. The
arbitrator was free to go into the whole question and
determ ne the valuation independently. This objection is,
therefore, w thout substance.

(ii) The second inportant objection in regard to this
issue is that the applicants’ valuation, based on Ext. 576,
an inventory made out by their storekeeper, of raw materials
at Maneja should not have been accepted and the objector’
contention, that sone of the items nentioned in Ext.576 were
items of nmaterial issued free by the Governnent of India to
enable the objectors to execute their contract wth the
Department of Atom c Energy and the rest were non-existent,
shoul d have been accepted. This raises purely a question of
fact and we see no reason to interfere wth the reasoned
findings of the arbitrator on this issue. W have nentioned
this item only as there is an allied issue raised in this
regard by the parties. The objectors’ subnmit that the val ue
of the material issued free should be valued at nil. On
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behal f of the applicants, on the other hand, it is pointed
out that <certain items of lead issued free and in their
possessi on have been valued by the arbitrator at Rs. 14 per
kg, while simlar itenms of lead in the possession of the
appl i cant have been valued at Rs. 8 per kg. It is suggested
that this is a patent error which needs to be rectified. W
see no substance in these objections. The arbitrator has
pointed out that, so far as the itens in possession of the
objectors’ are concerned, there was rate nentioned in Ext.
576 and the figure of Rs. 14 per kg was agreed to by both
parties. Again, so far the lead in the possession of the
applicants is concerned, the applicants had thenselves
valued it at Rs. 8 per  kg. There is nothing before us to
i ndicate the nature of the material in question and there is
no explanation as to why the applicants who placed no val ue
on the sanme item in the possession of the objectors val ued
the lead in their possession at Rs. 8. In the circunstances
there i's ‘no reason to interfere with the arbitrator’s
concl usi ons on these issues.
C. | NTERPRETATI ON

The objection based  on the ‘interpretation of the
di ssolution deed relate to four issues :

(i) Bank liabilities;

(ii) Gatuaity, bonus, P.L. and

medi cal facilities;

(iii) Liability ~ of advance agai nst

t he or der recei ved from _the

Depart ment of ‘Atom c Energy;

(iv) Excise liability.

To appreciate the points at issue, it is necessary to
set out the ternms of the deed of dissolution to the extent
relevant in this present context. this docunent, dated
31.12.79, is described as a "deed of “retirenent from
partnership", but, as rightly pointed out by Shri. B.K
Mehta, nothing really turns —on'this label and there can be
no doubt, on a persual of the document, that it really sets
down the term and conditions. on which the assets and
liabilities of the business carried on by the firmwere to
be divi ded between the two groups of partners. The deed is a
careful ly thought out document with its clauses set out in a
| ogi cal sequence; only, not apparently being a deed drafted
by | awyer, its language in some places is not very
felicitous. Clauses (1) to (4) set out the partners’ shares
and the decision, consequent on the applicants’ severance
fromthe firm that the applicants should take over the
factory at Pratapnagar and the objectors that at ~ Maneja.
Cl auses (5) and (6) set out the nmode of division of the
 and, building, machinery, outstandings and other assets
i ncluding goodwiIl. Clauses (7), (8) and (9) make provi sion
in respect of certain specific itens, Causes (10) and (11),
read with clause (12), deals with the apportionnent of the
firms liabilities towards depositors and traders.  d ause
(13) deals with the books of account. Cause (14) makes a
special provision in respect of the bank account of the
firm Clause (15) deals wth vehicles and clause (16) wth
residential prem ses. Cause (17) nakes provision in respect
of dues to workers and enployees. Cause (18) to (20) make
special provision generally in respect the orders pending
with the firmand in particular wth the execution of a
contract taken by the Maneja firmand in particular with the
execution of a contract taken by Maneja firm with the
Department of Atomc Energy, an advance taken in respect
thereof and a bank guarantee executed for its due
performance. C ause (21) provides for nutual cooperation
between the two groups. Cause (22) stipulates a 50 : 50
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apportionnent of all "debts and credits and expenses etc."
and permits J.P. to attend to all inconme-tax matters of the
firmin relation to the period prior to 31.12.79. This is
the broad outline of the deed and we shall refer later to
the relevant terms of specific clauses relied upon in
respect of specific issues. The broad contention urged on
behal f of the objectors is that despite the obvious schene
of the dissolution deed to bifurcate equally all the assets
and liabilities of the firm the arbitrator has burdened the
objectors exclusively wth certain liabilities which should
al so be borne by the applicants and divided certain asset
whi ch should have cone only to them between both groups. It
is prayed that this inbalance should be set right. As
al ready nentioned, the grievance relates to four itens of
apportionnment. O these, ‘the plea regarding liability
towards excise duty has not  been pressed and we shal
proceed to consider the other three:

(i) Bank liabilities : C ause 11 of

the deed of dissolution reads thus

"(11) The 50% of the anpunt payabl e

to the ~traders shall be the

responsibility of partners No. (1)

and (2) to pay and 50%

responsibility is of partners No.

(3) and (4) to disburse and the

selection of own traders shall be

nade by the partners No. (3) _and

(4) and whereas the responsibility

of the paying the dues of  the

Central Bank i.s-_undertaken by

partners No. (3) & (4) and that

responsi bility of paying the due of

the Maharashtra Bank is undertaken

by partners No. (1) and (2).

[underlini ng added]

Under this clause, the responsibility of paying the
dues of the Central Bank has  been undertaken by the
objectors and the responsibility of paying the dues of the
Maharashtra Bank by the applicants. Cause 14 of the deed
reinforces this. It reads thus:

"(14) Parnters No. (3) & (4) have

to operate the accounts of the

Central Bank and they have accepted

the responsibility for the sane and

for that purpose any consent of

signature is required, partners No.

(1) and (2) shall do so. Partners

No. (1) & (2) have to operate the

accounts of the Bank of Maharashtra

and t hey have accept ed t he

responsibility for the same and for

that purpose any consent signature

is required, partners No. (3) & (4)

shall do so."

It is the application of these clauses to the factua
situation that has given rise to a dispute.

The factual position in this regard is as follows : The
obj ectors have di scharged the debts which the erstwhile firm
owned to the Central Bank bu the liabilities in favour of
Bank of Maharashtra have not been cleared by the applicants.
The bank has filed three suits against the erstwhile
partnership inpleading both group of nenber as parties
therein. The arbitrator has, in view of the terms of clause
11, directed that as an when a decree happens to be passed
agai nst the dissolved firmand its erstwhile partners in the
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suits filed by the bank, the applicants will be liable to
di scharge those decree and if any part thereof happens to be
recovered so recovered from them So far as this direction
is concerned, there is no quarrel. However, it was found
that the debts due to the Central Bank, which the objectors
have cleared, are in excess of the debts due to the Bank of
Maharashtra . The objectors raised a claim before the
arbitrator that the bank liabilities are to be borne equally
by both group and that 50% of the excess of the dues of the
Central Bank over those of the Bank of Maharashtra shoul d be
borne by the applicants. The arbitrator has negatived this
claim Shri B.K Mehta submits that the arbitrator’s finding
proceeds on an erroneous  interpretation of the deed of
di ssolution. He <contends that the rights of parties in this
regard are covered by cl ause (22) of the deed of
di ssol ution. The cl ause reads thus:

"(22) There shall be 50% liability

of "partners” No.(1l) & (2) for the

debts and credits and expenses etc.

upto the date 31.12.1979 and 50%

liability is of partners No. (3) &

(4) and that partner No. (1) has to

attend the I ncome tax-Sale tax

Oficers etc. for the dealings of

the firmupto 31.12.1979."

According to Shri Mehta, however, clause (22) overrides
clause (14) only deals with a proceduralr question and
provi des which of the group is to operate ‘the respective
exi sting bank accounts but that the substantive liability in
this regard is covered is only by clause (22). W are unable
to accept this plea. Clause (11) of the deed of dissolution
is very clear that the responsibility of paying the dues of
the Central Bank is wundertaken by the objectors.  Mrely
because the liability to the said bank is larger than the
liability to the Bank of Mharashtra, the objectors cannot
ask for a contribution of the excess fromthe applicants. A
perusal of the various clause of the deed of dissolution
shows that various assets and liabilities of the firm have
been apporti oned between the two groups of partners. C ause
(14) deals with bank accounts. It is in tw part. The first
is that the Central Bank account is to be operated by the
objectors and the Bank of Mharashtra —account by the
applicants. The second is that each of the parties accepts
the responsibilities for the respective bank account. This
shows that the liability to each of the bank is taken over
by the respective group. There is no scope for any doubt or
anmbiguity in this regard at all. 1In our view, clause (22)
has no relevance in this context nor is it, in any way,
i nconsistent with or redundant to clause (14) or any other
terns of the deed. It is in the nature of a residuary
clause. Having dealt specifically earlier with various types
of assets and liabilities, this clause which declares that
the liability of the partners will be equal in respect of
debts credits and expenses upto 31.12.79 and that the income
tax - sales tax proceedings should be | ooked after by J.P
obviously relates to matter not dealt wth earlier. It
cannot be construed as overriding the specific provision in
clause (14) in respect of the liabilities to the bank. As
pointed out by the arbitrator, where the parties intended
any liability to be borne by both groups, the deed in terns
say so - for exanple, clause (17) and if it had been the
parties intention that the bank liabilities should also be
so divided, the deed would have made it clear. Shri T.U
Mehta urged before us than there were special reasons why
the Central Bank account and the liability in that regard
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was assigned to the opponents. W do not think it is
necessary to go into this aspect of the matter. The terns of
the dissolution deed are very clear and the arbitrator was
right in saying that the terns of clause (14) clearly govern
the issue presently in question.

Shri B.K.  Mehta contended that, as the arbitrator has
not read clause (22) of the dissolution deed as a residuary
clause but treated it only as a general clause, we cannot
substitute a different interpretation by reading clause (22)
as the residuary clause. W find no substance in this
contention. In the first place, if we read clause (22) as a
general clause, clause (14), being a specific clause in
respect of bank debts, will certainly override clause (22).
That apart, if the conclusion of arbitrator is consistent
with a proper interpretation of clause (22), there can be no
objection to our uphol ding the conclusion of the arbitrator
though on a different reasoning:

Shri B.K. Mehta al so contended that this finding of the
arbitrator isinconsistent with his reasoning and concl usi on
in regard clause (17) of the deed while dealing with another
items of liability in issue. This we shall advert to while
dealing with the next ' item A reference was also nmade to
clause (6) before the arbitrator. But that clause has no
rel evance in this context and is not inconsistent wth
clause (14) as contended. It is prinmarily, concerned with
the outstanding book debts due to the firm and, though a
reference is namde to "debts and credits" it only ensures
that the collections should be equally divided between the
two groups. We do not see howthis a decree happens to be
passed agai nst the dissolved firmand its erstwhile partners
inthe suits filed by the bank, the applicants wll be
liable to discharge those decrees and if any part thereof
happens to be recovered fromthe opponents, they should be
reinmbursed to the extent of the -anpbunt so recovered from
them So far as this direction is concerned, there'is no
quarrel . However, it was found that the debt due to the
Central Bank, which the objectors have cleared, are in
excess of the debts due to the Bank of Maharashtra shoul d be
borne by the applicants. The arbitrator has negatived this
claim Shri B.K. Mehta subnmits that the arbitrator’s finding
proceeds on an erroneous interpretation of the deed  of
di ssolution. He <contends that the rights of parties in-this
regards are covered by clause (22) of +the deed of
di ssol uti on. The cl ause reads thus :

"(22) There shall be 50% liability

of partners No. (1) & (2) for the

debts and credits and expenses etc.

upto the date 31.12.1979 and 50%

liability is of partners No. (3) &

(4) and that partner No. (1) has to

attend the Incone tax-Sales tax

Oficers etc. for the dealings of

the firmupto 31.12.1979."

According to Shri Mehta, however, clause (22) overrides
clause (14). He says that clause (14) only deals with a
procedural question and provides which of the groups is to
operate the respective existing bank accounts but that the
substantive liability in this regard is covered is only by
clause (22). W are unable to accept this plea. Cause (11)
of the deed of dissolution is very clear that the
responsibility of paying the dues of the Central Bank is
undertaken by the objectors. Merely because the liability to
the said bank is larger than the liability to the Bank of
Maharashtra, the objectors cannot ask for a contribution of
the excess fromthe applicants. A perusal of the various
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clause of the deed of dissolution shows that various assets
and liabilities of the firmhave been apportioned between
the two groups of partners. Clause (14) deals wth bank
accounts. It is in tw parts. The first is that the Centra
Bank account is to be operated by the objectors and the Bank
of Maharashtra account by the applicants. The second is that
each of the parties accepts the responsibilities for the
respective bank account. This showthat the liability to
each to each of the banks is taken over by the respective
group. There is no scope for any doubt or ambiguity in this
regard at all. In our view, clause (22) has no rel evance in
this context nor is it, in any way, inconsistent with or
redundant to clause (14)  or any other termof the deed. It
isin the nature of a residuary clause. Having dealt
specifically wearlier wth wvarious types of assets and
liabilities, this clause which declares that the liability
of the partners will be equal- in respect of debts, credit
and expenses upto 31.12.79 and that the incone tax - sales
tax proceeding should be |ooked after by J.P. obviously
relates to matter not dealt with earlier. It cannot be
construed-as overriding the specific provision in clause
(14) in respect of the liabilities to the bank. As pointed
out by the arbitrator, where the parties intended any
liability to be borne by both groups, the deed in ternms say
so - for exanmples, clause (17) and if it has been the
parties’ intention that the bank liabilities should also be
so divided, the deed would have made-it <clear. Shri T.U
Mehta urged before us that there were special reasons why
the Central Bank account and the liability in that regard
was assigned to the opponents. W do not think it is
necessary to go into this aspect of the matter. The terns of
the dissolution deed are very clear and the arbitrator was
right in saying that the terns of clause (14) clearly govern
the issue presently in question

Shri B.K.  Mehta contended that, as the arbitrator has
not read clause (22) of the dissolution deed as a residuary
clause but treated it only as  a general clause, we cannot
substitute a different interpretation by reading clause (22)
as the residuary clause. W find no substance in this
contention. In the first place, if we read clause(22) as a
general clause, clause (14), being a specific clause .in
respect of bank debts, will certainly override clause (22).
That apart, if the conclusion of arbitrator is consistent
with a proper interpretation of clause (22), there can be no
objection to our upholding the conclusion of the arbitrator
though on a different reasoning.

Shri B. K. Mehta al so contended that this finding of the
arbitrator is inconsistent with his conclusion in regard
clause (17) of the deed while dealing with another item of

l[iability in issue. This we shall advert to while dealing
with the next item A reference was also nade to context and
is not inconsistent with clause (14) as contented. It is

primarily concerned wth the outstanding book debts due to
the firm and, though a reference is made to "debts —and
credits" it only ensures that the collections should be
equal ly divided between the two groups. W do not see how
this clause, again, could override the unequivocal terms of
cl ause (14).

Allied with the question of bank liability
objection pertaining to a fixed deposit which wl
di scussed separately later.

(ii) Gatuity, bonus etc. : The relevant clause of the
deed of dissolution in relationto this itemis clause (17)
whi ch read as foll ows:

"(17) Partners No. (3) & (4) have

s an
| be
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taken over all responsibility of
servant s- enpl oyees of Manej a

Factory and partners No.(1) & (2)

have taken over the responsibility

of servant s- enpl oyees of

Pr at apnagar Factory. However, the

gratuity payable to the workers of

the both the factories, Pratapnagar

and Maneja shall be borne equally

by all four partners. It shall be

accounted on the basis of the

exi sting pay scal e of their

sal aries as on date 31.12.1979."

The objectors contended, relying on clause (22) of the
deed that the liability for paynent of gratuity, bonus,
rei mbursement  of medi cal- expenses and encashment of
privilege leave for the period prior to 31.12.79 should be
shared equally between both groups. The arbitrator has
accepted this claimin regard to gratuity but has rejected
the sane in respect of < bonus, nedical expenses and
encashment of —privilege leave. ~A claimin respect of wages
for December 1979 was conceded on behal f of the applicants.
It is argued that the gratuity payable to the workers of
both the factories, Pratapnagar and Maneja, having been held
to be the responsibility of both groups and the applicant
havi ng conceded before the arbitrator that the wages and
sal aries for Decenber 1979 were to be borne by the dissol ved
firm the arbitrator should have held that it was clause
(22) and not clause (17) that applied in this regard. It is
not quite clear why the applicants that ~mght be, the
finding of the arbitrator that the responsibility for the
three types of expenses referred to above inrespect of the
enpl oyees of the factory allotted to each party would fal
on the respective party is unexceptionable. The parties have
agreed, under clause (17), ‘that, except for gratuity, al
ot her paynments to workers wll be borne by the respective
parties. This is a specific kind of Iliability towards
workers for which clause (17) nakes provision inits first
part and so clause (22) does not enter into the picture at
all. It is not <correct to say that —clause (17) does not
apply and so clause (22) will be attracted.

(iii) Liability to Departnent of Atomic Energy (D.AE)-
There were three issues before the arbitrator on this
subj ect viz issues 17 and 38. Theses issues 17 read thus-

I ssue 17 : Wiether the applicants

are entitled to receive one-half of

the anmbunt of fixed deposit | odged

with the Central Bank by way of

guar ant ee?

I ssue 38 : "Do the opponents prove

that, though according to the deed

of retirenent Ext.3, they have to

di scharge the liability of Rs.

15, 12,000 (Rupees fifteen |akhs

twel ve thousand only) to the

Departnment of Atomic Energy, are

they entitled to receive credit of

hal f the anpbunt fromthe applicants

as per the terns of the deed of

retirement Ext.3?"

The grievance of the objectors is that, while hol ding
themfully responsible to discharge the liability of the
Central Bank, the arbitrator has held both groups entitled
to share in the fixed deposit above mentioned which had been
| odged with the bank in relation to the contract. Further he
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has also included the raw nmaterial acquired out of advances
received from the DA E as part of the assets divisible
between to two groups. This treatnent, it is urged is not
warranted by the ternms of the deed of dissolution

Taking theses three items one after the other, there
can be no doubt that the responsibility of discharging the
lability to the Central Bank of India, in respect of the
Contract with the DA'E, is wholly that of the objectors.
Clause (18) of the deed is quite clear on this. It says:

"(18) An Order from Bhabha Atomc

Energy for supply of shielding

Bl ocks has been taken by the firm

in the nane of ‘Variety Engi neers’

and agai nst the said order an

advance of rupees fifteen lakhs is

received (by the firm). and the

Central Bank ~has given -guarantee

for the same and the bank has got

equi tabl e nortgage over Pratapnagar

and ‘Manej a Factories however  the

partners No. (3) & (4) have

undertaken the sole responsibility

to execute the said order in full

In case of any breach of the said

order, the partners No.(3) & (4)

shall be entirely responsible and

that partners No.(1) & (2) shal

have no responsibility in any

manner what soever. along with their

Pr at apnagar Bl ock.™

On the |anguage of the above clause, there can be no
doubt that the arbitrator was right in holding the
respondents wholly liable to neet the liabilities to the
bank as we have already held earlier.

Turning now to the anmount of  fixed deposit, the
arbitrator’s finding is that the amunt lying in the fixed
deposit account with the Central Bank was an asset of the
firmand should be equally divided between the two groups of
partners. It is an admtted position that, at the tine of
taking the | oan anpbunt from the bank, there was an anount of
Rs. 2,26, 750, lying as fixed deposit with the bank, whi ch was
pl edge to obtain the advance fromthe bank. The claimof the
applicants is that as the anount lying in the fixed deposit
account got released after the loan of the Central Bank was
di scharged in full and that as the ambunt |ying in the
deposit account was the property of the firm the sane
should be equally divided between the two groups of
partners. The arbitrator accepted this contention. W are of
opinion this his view is erroneous. Under clause (14), the
obj ectors have taken over the entirety of dealings with the
said bank. Just as all liabilities to the Central Bank of
India are to be discharged by the objectors the anmount of
fixed deposit with the same bank and due or received fromit
shoul d al so belong exclusively to them The reasoning that
the fixed deposit is not a part of the bank account taken
over by the opponents but an independent asset of the firm
which had only been pledged as a security for obtaining
necessary advances fromthe bank to enable the opponents to
execute the contract is somewhat artificial and farfetched,
particularly as by pledging it with the bank for purposes of
execution of the contract, it should be treated as an
integral part of the dealings between the objectors and the
said bank. This is indeed clear from the clarification
contained in clause (18) regarding the Pratapnagar factory.
The Prat apnagar bl ock has al so been nortgaged to secure bank
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advances but the clause specifically nmentions that it wll
be treated as part of the assets of the factory. If it had
been intended to give simlar treatnment to the fixed
deposit, the clause would have expressly said so. The
position regarding the fixed deposit is therefore different
and we are of the view that is should be treated as the
exclusive property of the opponents not divisible between
the two groups.

Tur ni ng now to the position

regarding the raw materials, the

opponent s’ obj ection r eads as

fol | ows:

"The i mpugned award provides that

the liability of ~ executing the

order of Atom c Energy  Departnent

of the Governnment of —Indiais of

t he applicants herein and

consequently the liability of Rs.

15.12 | akhs paid by the Depart nent

of . ‘Atom ¢ Ener gy as advances

against the order is  also that of

the applicants herein. However, the

machi nery and raw materi al s

purchased for the pur pose of

carrying out t he contract of

manuf acturing and supplying the

non-t ender ed products to the

Departments of 'Atomi c Energy under

its order and ‘the finished and

sem -fini shed goods are directed to

be divided equally between the two

parties. This view of the |earned

arbitrator on a plain reading of

cl ause NO. 18 is apparently

erroneous because it is self-

contradictory inasmuch as if the

liability to carry out the order of

Departnment of Atom c Energy is of

the applicants NO 1 and herein,

the raw material finished and semi -

fini shed goods and machi nery

adm ttedly purchased and ear-marked

for the purpose of conpliance of

the order cannot be divided into

two groups. The |earned arbitrator

(erred) in hol di ng t hat t he

l[iability of the amobunt of Rs. 12

| akhs being advance against the

order is of both the groups or that

the raw rmaterials finished and

sem -finished goods and rmachinery

adnmittedly purchased and earmarked

for this order nust not be solely

assigned to the share of the

applicants NO 1 and 2 herein."

If the avernents nmade as above are correct, then
perhaps the ground of objection would be unexceptionable.
However, there is no record no naterial or evidence to show
that any part of the raw nmaterial or other stock was
purchased out of the bank advance. It has been
pointed out that on the date on which the dissolution deed
was witten the contract wth the Departnent of Atomc
Energy had been taken over by the objectors. They al so knew
that they were taking upon thenmsel ves the burden of repaying
the advance of 15 | akhs of rupees to the said Departnment. If
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i ndeed there was on stock, as on 31.12.79, raw naterial and
ot her semi-finished or finished goods then one woul d expect
a specific clause in the deed of dissolution in regard
thereto the effect that they would not be taken into
account for purpose of valuation under clause (5) to (8). On
the contrary, clause (5) and (8) provide that all the raw
material, finished goods seni -finished goods and un-fi ni shed
goods laying at Pratapnagar and Maneja factories should be
val ue divided between the parties equally Shri T.U Mhta
stated that in fact the arbitrator nade a note is his
mnutes that there is no evidence to show that raw nateria

and other goods at the factory had any connection with the
contract with the Departnent of Atomc Energy. Ve,
therefore, uphold the arbitrator’s finding in this regard.

Before we |eave this topic, we should nention that the
opponents also claimthat the denial of an opportunity to
exam ne V.P. has prejudiced their case in respect of this
i ssue as wel - We have touch wupon this point while
di scussing the question of valuation of |ands and, for the
reasons di scussed there, we  hold that the award cannot be
vitiated on thi's ground.

(iv) Excise liability - This issue was not pressed
before us and the arbitrator’s conclusion in this regard is
uphel d

D. ACCOUNTS

In regard to the findings of the arbitrator on the

accounts between the two parties, two objections have been

taken . The first  objection is that the arbitrator wongly
pl aced the onus of « proving the truth of the entries in the
accounts on the objections.” It is submtted that the

accounts were naintained by the applicants and that it was
for them to prove the truth of the entries therein. A
perusal of the award shows that the arbitrator has exam ned
the state of the accounts in great -detail, considered
various itens appearing in ‘the accounts and elaborately
di scussed the objections put  forward by the objectors. The
guestion of onus does not have (inportance at thi's stage
where the arbitrator has exanmined the entire ‘material
avail able and reached his conclusion thereon. ~ The other
gri evance of the opponents is that sone of these entire are
not correct. This of course is a question of fact and we are
unable to find any ground to interfere with the findings of
the arbitrator.
E. ARI THVETI CAL ERRORS

One behal f of the objectors it is stated that there are
arithmetical errors in the decision of the arbitrator in
respect of issue Nos. 7, 15(c) and 19(b), dealt with in
paragraph 52 and 69 of the interimaward and that if these
errors are rectified the opponents wll be entitled to
receive a sumof Rs. 1.52 lakhs, Shri T.U. Mehta on behal f
of the applicants concedes the correctness of this.claim He
agrees that the award can be so rectified. W direct
accordi ngly.

F. | NTEREST

As a result of his conclusions on various issues, the
arbitrator cane to the conclusion that a sum of Rs.
20, 09,906 was payable by the applicants to the objectors.
Then, as to interest, he gave the follow ng directions:

"Clause (iii) - According to deed

of retirement Ex.3, the applicants

are entitled to interest at the

rate of 15 per cent per annum from

1-1-1980 on the anpbunt which they

are entitled to recover from the

opponent s.
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(iv) | do not agree wth the

contention of M. Makwana that

interest is torun fromthe date

that the value of the disputed

articles are deci ded. In ny

opi nion, the correct interpretation

of the interest clause in Ex.3 is

that interest is payable fromthe

date of the dissolution. This is so

because the scheme of partition

enmbodied in Ex.3 is that each group

of parties is made the owner of the

raw material etc. of the firmfrom

31.12.1979 the dat e of t he

di ssol uti on.

(v) The applicants are entitled to

recei ve interest at 15 per-cent per

annum on the ampbunt found due to

them Calculating interest at the

rate from 1-1-1980 to 18th July

1991 the total ampount of -interest

conmes to Rs. 34,82,162 only.

(vi) Therefore, ~the applicants are

entitled to receive from the

opponents a sumof Rs. 20,09, 906

(Rs. Twenty |ac nine thousand ni ne

hundred and six only) plus interest

of Rs. 34,82,162 (Rs. Thirty four

| ac eighty two thousand one hundred

sixty two only). The total anpunt

whi ch thus becones payable to the

applicants by the opponents cones

to Rs. 54,92,068 (Rs. fifty four

lac ninety two thousand sixty eight

only)."

Hal f of the above anount viz. Rs. 27,46,034 was held
payable to J.P. The other half (was payable to P.P. But,
since he had died J.P. becane entitled to one-eighth of the
amount due to P.P. viz. Rs. 3,43,254 and the balance of Rs.
24,02, 780 was hel d payabl e to such ot her | ega
representatives of P.P. as may be found by a conpetent court
to be entitled to succeed to him In respect of the sum of
Rs. 30,89,288 thus payable to J.P. as well as the anount of
Rs. 24,02,780 payable to the other |egal representative of
P.P., the arbitrator director the objectors to pay interest
at 15% per annum fromthe date of the award (19.7.91) till
the date of payment.

The objectors contest this portion of the award on severa
grounds. They say -

(i) that the arbitrator has no

jurisdiction to award interest from

the date of dissolution (1.1.1980)

till the dat e of t he awar d

(18.7.91), overlooking the well

settled principle that in case of

di ssol ution of partnership

interest as a rule is awarded only

fromthe date of the decree

(ii) that the arbitrator overl ooked

that interest at the contract rate

fromthe date of suit is not a

matter of right but one of

di scretion;

(iii) that the suits filed by the

applicants in the present case, out
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of which the arbitration arose,
were not suits for dissolution but
suits for injunction in which no
claimfor interest can be or was
made;

(iv) that the arbitrator could not
have awarded i nterest fromthe date

of award till the date of paynent
as, in this case,
(a) t he agr eenent i mpliedy

prohi bi ted i nterest

(b) there was no claimfor interest

and

(c) the dispute regarding interest

was not specifically referred to

the arbitrator; and

(v) that the  arbitrator,~ in any

event, erred in-granting interest

upon i nt erest.

We cannot accept the contention of the objectors that
no interest could have been awarded by the arbitrator. The
reference to arbitration is no only of all disputes in the
three suits pending between the parties put also of all the
di sputes arising out of ~the deed of dissolution. W do not
now have before us /the precise allegation and prayers in the
various suits nor do we have before us the details of C A
1763/ 80 or of the proceedi ng out of which it arose. The deed
of dissolution, however, envisages the paynment of interest
and al so specifies the point of time fromwhich interest is
payabl e. C ause (5) of the deed, broadly, provides that al
the assets the Pratapnagar factory should be taken over by
the applicants and the Maneja factory by the objectors at a
valuation to be nmade by all of them and that the party
getting assets of higher wvalue should conmpensate the other
party for the difference. It proceeds to say:

Y the val uati on of raw

material, finished goods and senmi -

finished goods is to be nmde by

partners no. (1), (2), (3) & (4)

jointly and the excess anount, if

any, after having valued in plants,

bui | di ngs, machi neries and raw

materials and vehicles becone due

and payable, the sane in full wll

be paid with 12 nont hs with

interest at the rate of 15%p.a by

the partners no. (3) and (4) to

partners nos. (3) and (4).

Accordingly, the amount of the

first instalment is to be paidto

the partners wthin 30 days from

the date of the valuation and the

remai ning amounts is to be paid at

the intervals of three nonths after

| apses of thirty days and in this

manner, the entire renaini ng anount

shall be paidin full wthin 12

nonths. The terns of the 12 nonths

isto be calculated fromthe date

of finalisation of valuation."

It was, therefore, the intention of the parties that
interest should run from the date of valuation; it was to
run even during the period of 12 nonths for paynent evi saged
by the clause itself. It is not correct, as suggested on
behal f of the objector, to read into this clause an inplied
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prohi bition against the award of interest generally in
respect of anounts becomi ng payable under the award. The
arbitrator was, therefore justified in granting interest but
could it have been granted we.f. 1.1.1980 and at 15%is
guestion. Sri T.U. Mehta contends that the agreenent
evi sages paynent of interest fromthe date of valuation and
points out that the parties did undertake a valuation of
material etc. as on 1.1.1980 as envi saged by the clause 5 of
the deed. He says, therefore, that the applicants are
entitled to interest from1.1.1980. In any event, he submt,
the arbitrator has the discretion to grant interest fromthe
date of dissolution and it is this he has done. Interest
after all, is conpensation for the applicants being deprived
of what was lawfully due to them as on the date of
di ssolution and so must run fromthat date. He say that the
applicants should not suffer  because of the delay in the
finalisation. He also urges that the paynment of conpound
interest is also in order and cities Miulla and the Code of

Cvil Procedure (Vol. | p.258).
In deciding the issues debated it is necessary to bear
one inportant ~fact in mind which s that, in the present

case, the disputes between the parties pendi ng adjudi cation
in a suit have been referred for arbitrator. In such a case

the arbitrator has all the powers which the Court itself
woul d have in deciding the issues in the suit. Secondly, it
may be wuseful to keep in mnd the paraneter for award of
interest by an arbitrator as enunciated by this Court. A
Constitution Bench of this Court has dealt wth the
arbitrator’s powers to grant interest pendente lite inits
recent decision in Secretary. Irrigation Departnment v. G C.
Roy, [1992] 1 S.C.C. 508. The principle have been sunmari sed
in para 43 of the judgnent in the foll owi ng words:

"43. The question still renmains
whet her arbitrator has been -power
to anard interest pendente lite,

and if so on what principle. W
nust reiterate that we have dealing
with the situation where. the
agreenment does not provide for
grant of such interest nor does it
prohi bit such grant. In other word,
we are dealing with a case where
the agreenent is silent as to award
of interest. On a conspectus of
af orenment i oned deci si on, t he
foll owi ng principle energe:

(i) A person deprived of the use of
noney to which he is legitimtely
entitled has a ri ght to be
conpensated for the deprivation

call it by any nane. It may be
called interest, conpensation or
damages. This basic consideration
is as valid for the period the
di spute is pendi ng before the
arbitrator or as it is for the
period prior to the arbitrator
entering upon the reference. This
is the principal of Section 34,
Cvil Procedure Code and there is
no reason or principle to hold

ot herw se in t he case of
arbitrator.
(ii) An arbitrator is an

alternative from (sic forum for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 22 of 27

resol ution of di sputes ari sing
bet ween the parties. If so, he nust
have the power to decide all the
di sputes or differences arising
bet ween t he parties. | f t he
arbitrator has no power to award
interest pendente lite, the party
claimng it would have to approach
the court for that purpose, even
t hough he may have obt ai ned
satisfaction in respect of other
claim from the arbitrator. This
woul d | ead mul'tiplicity of
pr oceedi ng.

(iii) An arbitrator is the creature
of an agreement. It is open to the
parties to confer ~upon him such
power. and _prescribe such procedure
for him to follow, as they think
fit,  so long as they are not
opposed to law. (The proviso to
Section 41 and Section 3 of
Arbitration Act illustrate this
pint). All the sane, the agreenent
nust be in conformty with law. The
arbitrator nust / al so act and nake
his award in accordance wth the
general law of the land and the
agr eenent .

(iv) Over the years, the ~English
the Indian courts have acted on the
assunption that where the agreenent
does not prohibit and a party to
the reference nmakes a claim for
interest, the arbitrator nust have

the power to awar d i nterest
pendente lite. Thawardas has not
been fol | owed in t he | ater
decisions of this Court. It - has

been expl ai ned and di sti ngui shed on

the basis that in that case there

was no claimfor interest but only

a claim for unliquidated damages.

It has ben said repeatedly that

observations in the said judgnent

were not intended to lay down any

such absolute or universal rule as

t hey appear to, on first

i npression. Until Jena case al nost

all the courts in the country had

upheld the power of the arbitrator

to anard interest pendente lite.

Continuity and certain is a highly

desirable feature of |aw

(v) Interest pendente lite is not a

matter of substantive law, Ilike

interst for the period anterior to

reference (pre- reference period).

For doing conplete justice between

the parties, such power has al ways

been inferred."

Sri B. K Mehta contends that the power of the
arbitrator to grant pendente lite interest can be exercised,
as stated in para 44 of the above judgment only "where the
agreement between the parties does not prohibit the grant of
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interest and where a party claim interest and that
di spute...... is referred to the arbitrator" and that these

conditions are not fulfilled here. W do not agree. In the
face of clause 5 of the agreenment which envisages the
paynment of interest, it is futile to contend that it
prohibits the grant of interest. The claimin the suit and
the claim under the deed of dissolution were conprehensive
enough to include the claimof interest and its reference to
the arbitrator. The arbitrator was, therefore, wthin his
rights in granting interest pendente lite i.e. fromthe date
of reference (26.9.80) till the date of decree in term of
the award.

Sri B.K. Mehta, however, contends that the arbitrator
could not have awarded interest for the pre-reference period
and that, on nerits, even pendente lite interest should not
have been awarded in this case as nornally courts in suits
for accounts grant interest only from the date of
determ nation of the anobunts 6 payable. So far as pre-
reference interest in concerned, he invites attention to the
case of Seth Thawardas Pherunal v. Union, [1995] 2 S.C.R 48
where the grant of interest for the pre-reference period was
set aside and submits that, to this extent, its authority
remai ns unaffected by the decision in Secretary, lrrigation
Department v. Roy and as the reference in this case was
prior to the comng .into force of the Interest Act, 1978.
There is sonme force in this contention. That apart, we do
not think that this is a fit case for the grant of interest
from1.1.1980. The arbitrator should have been gui ded by the
termof clause 5 of the deed of dissolution which envisage
the grant of interest only fromthe date of val uation of the
assets. At the same tine, this cannot nmean ‘that the
obj ectors can take advantage of the entire ‘delay in
valuation. In our opinion, sonme reasonable margin of time
shoul d be allowed for this process.” W think it would not be
correct to mulet the objectorswith interest at |east till
the lapse of a reasonable time by which a valuation of al
the assets and assessnments of riight of respective parties
under the deed could have been undertaken. In our view, it
wi Il be reasonabl e and proper to direct the paynent of
interest from 1.1.1983 onwards. W direct accordingly. W
see, however, no reason to otherw se nmodify the award on the
guestion of interest, either in regard to the rate of
interest or inregard to the addition of interest till
the date of award to the principal anmbunt determ ned  as
payable to the applicants which is permssible under S. 34 of
the Code of Cvil Procedure. The award on interest will be
nodi fi ed accordingly.

We have dealt with all the principal objections to the
award. Only two mnor contentions need to be referred to.
The applicants raised an objection on the question of costs
awarded by the arbitrator but we see no nerit in it and
reject the sane. Sri B.K Emt raised a point based on
S.2(d) of the Arbitration Act but he did not press it and so
we have not dealt with it. This disposes of all the
contentions raised before us. W uphold the awards  of
22.2.91 and 18.7.91 subject to the nodifications indicated
above.

Before parting wth the appeal, however, it is
necessary to touch on two nmore aspects debated before us.
On behalf of the applicants, it is submtted that the title
deeds of the Pratapnagar factory had been deposited with the
Central Bank as security for the advances taken from but
that the banks is refusing to return the title deeds even
t hough the bank’s dues have been fully cleared. It s
obvious that, if its due have been cleared, the bank has no
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business to hold on to the title deeds. W are inclined to
believe that the bank’s objection is based not on a
reluctance to part with the title deeds but only on its
uncertainty as regards the person to whomto return the
same. Since the bank may face sone problems if it hands over
the title deeds to J.P. both in view of the Ilitigation
between the groups as well as due to the death of P.P., it
apparently wants to safeguard itself by sonme direction of
the court obtained at the instance of all the parties. Since
all the concerned parties are before us and since they are
all agreed that the title deeds can be returned to J.P. on
behal f of all of them we clarify that, if the bank’s dues
have all been cleared and it has no other claimon the title

deeds, it should return the title deeds to J.P. as
representing the entire body of legal representatives of
P.P. i.e. all his sons and daughters. W further clarify
that J.P. wll receive "and hold these title deeds only on
behal f of = the estate of P.P. 'and not in his individua
capacity.

The ' ot her aspect which needs consideration is a
difficulty caused by the terns of the order of appointnent
of the arbitrator in this case. As already pointed out, C A
1763/80 in which thearbitrator was appoi nted was an appea
arising out one of ~ the proceedings in_ the civil suits
bet ween the parties.  The appeal should have been kept
pending but the C. A/ itself appears to have been di sposed
of by the order dated 26.8.80. This is a clear oversight
We, therefore, restore C.A 1763/80 and direct therein that,
by consent of all  the parties, Cvil Suits No. 194, 510
and 584 as well as C. A 1763/80 shall stand di sposed of in
terms of the awards dated 22.2.91 and 18.7.91 as nodified
by us by this order. There shall be a decree in the said
suits in ternms of the awards so nodified.

I.A. No. 10 to 12 and 14/1991 raise objections to the
award whi ch stand disposed of by our order. I.A No.
13/1991 is an application by J.P.~ for a direction to the
bank to deliver to himthe title deeds to the Pratapnagar
property. W have dealt wth this issue also in the course
of our order. By I.A No. 15/1991, J.P. clains 'to be
substituted as the sole heir of P.P.. Al -the sons and
daught ers have been brought on record before the -arbitrator
and here by our order dated 23.7.1990 subject to certain
conditions which will stand. If J.P. clains to be the sole
heir of P.P., it will be open to himto establish his claim
in appropriate proceedings. W express no. opinion on his
claimbased on a wll of P.P. as it is unnecessary for the
purposes of these proceedings. |1.A No. 16/1991 is an
application to delete the nane of P.P.’s wfe whho was
brought on record as one of his legal heirs by the order
dated 23.7.1990 as she has subsequently died. This
application is ordered.

In the result, C. A 1763/80, and I.A Nos. 10 to 16 of
1990 stand di sposed of in the above terns.

B. P. JEEVAN REDDY, J. During the course of argunents,
two different interpretations were pl aced upon t he
principles enunciated by the Constitution Bench in
Secretary, lrrigation Departnment v. GC Roy, [1992] 1
S.C.C. 508. On one hand it was contended, relying upon the
first of the five principles set out in para 43 that the
said decision |lays down that even for the pre-reference
period, interest can be granted in all cases and that the
earlier decision of this court in Executive Engineer
Irrigation Galimala v. Abaaduta Jena, [1988] 1 S.C R 253
has been overruled in that behalf as well. On the other
side, it was contended that it was not so and that so far as
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the pre-reference period is concerned, the Constitution
Bench decision does not say anything contrary to what was
said in Jena. It is in viewof the said contentions that |
thought it appropriate to clarify the matter since | was the
menber of the Bench which decided Secretary, Irrigation
Department v. G C. Roy

The decision in GC Roy was concerned only wth the
power of
arbitrator to award interest pendente lite. It was not
concerned with his power to award interest for the pre-
reference period. This was nade clear at nore than one
place in the judgnment. In para 2 it is stated that reference
to the Constitution Bench was only for deciding the question
whet her the decision in_ Jena was correct in so far as it
held that arbitrator has no power to award interest pendente
lite. In para 8 it is stated:

"Cenerally, the question of award

of interest” by the arbitrator may

arise inrespect of three different

periods, namely: (i) for the period

conmencing fromthe date of dispute

till the date the arbitrator enters

upon the reference; (ii) for the

peri od commencing fromthe date of

the arbitrator’s entering upon

reference till the date of naking

the award; and (iii) for the period

comencing from the date of making

of the award till the date the

award is made the rule of the court

or till the date of realisation

whi chever is earlier. In t he

appeal s before us we are concerned

only with the second of the three

af orementi oned peri ods. "

Then after reviewing a nunber of decision, the
principles emerging therefromwere stated in para 43 in the
fol | owi ng words:

"The question still renains whether
arbitrator has the power to award
interest pendente lite, and if so
on what principl e. We nmust

reiterate that we are dealing with
the situation where the agreenent
does not provide for grant of such
interest nor does it prohibit such
grant. In other words, we are
dealing wth a case where the
agreenment is silent as to award of
interest. n a conspect us of
af orenment i oned deci si ons, t he
foll owi ng principles emerges:

(i) A persons deprived of the use

of noney to whi ch he i s
legitimately entitled has a right
to he conpensat ed for t he
deprivation, call it by any name.
It may be cal |l ed i nterest,
conpensation or damages. This

basi ¢ consideration is as/valid for
the period the dispute is pending
before the arbitrator as it is for
the period prior to the arbitrator
entering upon the reference. This
is the principle of S.34, CP.C
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and there is no reason or principle
to hold otherwise in the case of

arbitrator.

(ii) An arbitrator is an
alternative form for resolution of
di sput es ari sing bet ween the

parties. If so, he nust have the
power to decide all the disputes or
di fferences arising bet ween the
parties. If the arbitrator has no
power to award interest pendente
lite, the party claiming it would
have to approach the Court for that
pur pose, even though he nay have
obt ai ned satisfaction in respect of
other clainms fromthe arbitrator.
This would lead tonultiplicity of
prooceedi ngs-

(iii) Anarbitrator is the creature
of .an ~agreenent. It is open to the
parties to confer upon him such
powers and prescri be such procedure
for him to follow, as they think
fit, so long as  they are not
opposed to law. (The proviso to s.
41 and s. 3 of Arbitration Act
illustrate this point). Al the
same, the agreenent nust be in
conformty with law. The arhbitrator
nmust al so act and nake his award in
accordance with the general |aw of
the land and the agreenent.

(iv) Over the years. the English
and | ndian Courts have acted on the
assunption that where the agreenent
does not prohibit and a party to
the reference nmakes a claim for
interest, the arbitrator nust have

t he power to awar d i nterest
pendente lite. Thawardas has - not
been fol l oned in t he | ater
decisions of this Court. It has

been expl ai ned and di sti ngui shed on
the basis that in that case there
was no claimfor interest but only
a claim for unliquidated danages.
It has been said repeatedly that
observations in the said judgnent
were not intended to |ay down any
such absolute or universal rule as

t hey appear, to on first
i mpressi on. Unti | Jena’s case
al rost all the courts in the
country had upheld the power of the
arbitrator to awar d i nt erest
pendent e lite. Continuity and

certainty is a highly desirable
feature of | aw

(v) Interest pendente lite is not a
matter of substantive law, |ike
interest for the period anterior to
reference (pre-reference period).
For doing conplete Justice between
the parties, such power has al ways
been inferred.
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The conclusion was then stated in para 44 in the
fol | owi ng words:

" Havi ng regard to the above
consi derations, we think that the
following is the correct principle
whi ch should be followed in this
behal f:

Were the agreenment between the
parties does not prohibit grant of
interest and where a party clainms
i nterest and t hat di spute
(alongwith the claimfor principa
anount or i ndependent | y) is
referred to the arbitrator, he
shal | have the power. to award
interest pendente lite. This is for
the reason that in such a case it
nmust “be presumed that interest was
an inplied termof the —agreenent
between the parties and therefore

when the parties refer all their
di sputes - or refer the dispute as
to interest as such - to the

arbitrator, he shall have the power
to award interest. This does not

nean that in/  every case t he
arbitrator should necessarily award
interest pendente lite. It is a

matter within ‘his discretion to be

exercised in the Light -of all the

facts and circunstances of the

case, keeping the ends of justice

in view"

In the circunstances, it would not be correct to read
the first of the five principles set out in para 43 as
overruling Jena in so far as it dealt with the arbitrator’s
power to award interest for  the pre-reference period.
Principle No. (i) should be read along with principle No.
(v) wherein it is «clearly slated that the interest for the
period anterior to the reference (pre-reference period) is a
matter of substantive law unlike interest pendente lite. The
conclusion in para 44 again deals only with the power of the
arbitrator to award interest pendente lite. 't is,
therefore, not right to read the said decision as overruling
Jena in so far as it dealt with the power of the arbitrator
to award interest for the pre-reference period.

So far as the matter before wus is concerned, it is a
reference in a pending suit. In such a case, the arbitrator
has all the powers of the court in the matter of awarding
i nterest.

| agree with the conclusion arrived at by ny | earned brother
S. Ranganat han, J.

N. V. K.

Matters di sposed of.




