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I ndustrial D sputes, Act Conputation of financia

burden before maki ng an award

HEADNOTE:

Electricity Supply Act, 1948-S.- 59, 64, 65, 66 67 and
68.

The Enpl oyees Provident Fund Act applies only to
establ i shnents which are factories. The industry in guestion
el ectricity-including gener at.i on, transm ssi on and
di stribution thereof, is one to which the Act applies. But
only a small proportion of enployees connected with the
generation of electricity is establishnents which are
factories. To the rest the Act does not apply. The appel | ant
mai ntains a contributory provident fund for those enpl oyees
who are not covered by the Act where the contribution is on
the basis of basic wage the appellant and the enployees
contributing equally. The contribution wunder the Act is 8
per cent whereas under the appellant’s scheme it is 6.25 per
cent.

The workmen respondents clainmed before the Industria
Tribunal in a reference made by the Govt. O Bihar (1) that
all worknmen of the appellant should have the sanme and the
simlar benefits and that, therefore. there should be no
di stinction between the appellant’s contributory provident
fund scheme and the schene under the Enpl oyees Provident
Fund Act.

(2) The services of the worknen of the appellant are
liable to be transferred fromone establishment to another
both of which may not be covered by the same schene and such
anonel i es can be renoved by giving the sanme benefits to al
the worknen; (3) That the State was the financier of the
appel I ant which now charges interest at the rate of 61 per
cent as against previous 4 per cent; (4) That no schene run
by the Board was running at a |oss; (5) That a | arge anount
was paid to the Governnent by ne appellant in the shape of
interest towards the |oans received fromthe CGovernnent and
that such anpunts shoul d be taken as dividends to be paid to
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the Governnment by the appellant and should not be taken into
consideration while deciding the matters regardi ng benefits
to be nmade available to its enpl oyees.

The appel l ant contended before the Industrial Tribuna
that the demand of the workmen would inpose additiona
financial liabilities which the appellant would not be able
to bear

The Tribunal did not consider the validity of the above
submi ssions It nerely relied on an earlier award in which it
was observed that if the interest realised by the Governnent
were excluded from consideration there would be surplus in
favour or the appellant. The Tribunal held that since the
position of the appellant was not worse than what it was at
the time of the earlier award, the appellant shoul d extend
the benefits of the contributory provident fund to al
wor kmen who are not- covered by the Act and that the
contributions should be 6.25 per cent not on the basic
wages but on thetotal wages.

Al l owi ng-the appeal

AN

HELD: (1) The Tribunal has treated the whole matter in

a very perfunctory manner. The mai n guestion for
consi deration by the Tribunal was the financial capacity of
the Board. It has ‘made no effort at all to analyse the

bal ance sheet of the appellant to show the actual results of
his working. It has made no effort to work out the financia
inmplications of its order. It has not made it clear what
exactly are the total wages. This  Court in ‘the case of
G anophone Conpany. « although it~ was a case of ordinary
comerci al concern, calculated the actual burden to protect
the stability of the industry and to see that the inposition
of the burden does not result in loss to the enployer.

43

(2) The appellant is not an _ordinary conmercia
concern. It is a public service institution. |t is not
expected to mmke any profits. It i's expected to extend the
supply of electricity to unserved areas wi thout reference to
consi derations of loss that nmight be incurred is a'result of
such extension. Section 59 of the Electricity (Supply) Act,
1948 provides that as far as practicable The Board shal
carry on its operations so as not to incur loss. S. 64
enables the State Governnent to advance loans to the Board.
S. 65 authorises the Board to borrow. S. 66 authorises the
State Governnent to guarantee | oans raised by the Board.” S.
67 lays down the nanner in which the profits-have to be
distributed. S. 68 inposes obligation on the Board to nake a
credit to the depreciation reserve in the prescribed manner
[46 A-C].

The assessnent by the Tribunal that the interest should
not be taken into account in working out the profits is not
borne out by the provisions of the statute. The Tribunal did
not look into the Act at all. Wether in view of the
statutory obligations laid on the appellant under the
af oresai d sections whether the sane considerations which
apply in the case of private commrercial concerns could be
applied to the Board while analysing the capacity to bear
the additional burden is rather a difficult question. W do
not express any view on that question. However various sums
payabl e under s. 67 have to be deducted before the profits
could be ascertained and wth regard to depreciation
reserve, the provision of s. 68 may have to be taken into
account. [47 CF].

The matter was renanded back to the Tribunal to be
di sposed of in the |Ilight of the observations nade in the
j udgrent .
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JUDGVENT:

ClVIL APPELLATE JURISDICTION. G vil Appeal No. 2104 of
1969.

Appeal by Special Leave fromthe Judgnent and order
dated the 27th February, 1969 of the Industrial Tribunal
Bi har, Patna in reference No. 54 of 1966.

S. V. CGupte and U P. Singh for the Appellant. E

A. K Nag and D. P. Mikherjee for Respondents.

The Judgrment of the Court was delivered by

ALAG RISWAM , J.-This appeal is by special |eave
granted by this Court against the award of the Industria
Tribunal, Bihar at Patna in reference No. 54 of 1966 made by
the CGovernment of Bihar on 25th Novenber, 1966. The specia
| eave granted is limted only to the question whether there
shoul d be a contributory provident fund schene on the basis
of basic 'wages or total wages. It was noted at the tine of
granting the special |leave that the appellant Board is
willing to extend that schenme to all the workers except the
Covernment servants who are on deputation and those to whom
t he Enpl oyees Provident Fund Act applies. Therefore the
only item in reference No. 54 of 1966 which is relevant for
the purpose of this appeal is the follow ng:

"Whet her the benefit of the Enployees’ Provident

Fund Act, 1952 should be extended to-any additiona

cat egories of workmen ? If so, what should be the termns

and conditions and fromwhat date ?"

The Enpl oyees’ Provident- Fund Act applies only to
establ i shnents which are factories. It could be applied to
establishments which are not factories if the Centra
CGovernment by notification in the officia
44
Gazette specifies in this behalf. The industry in question"
electricity including the generation, transm ssion and
di stribution thereof, is on to which the Act applies. But as
is well known only a small proportion of enpl oyees connected
with the generation of electricity . is in establishnent which
are factories. The transmi ssion and distribution is all over
the State and the enpl oyees concerned w th transm ssion and
di stribution and the maintenance of —~those lines of
transm ssion and distribution are spread all over the State
and probably far outnunber those working in establishnents
which are factories. To themthe Enpl oyees’ Provident Fund
Act does not apply. The Board maintains a Contributory
Provi dent Fund where the contribution is on the basis of
basi ¢ wage, the Board and the enployees contributing
equal | y.

The workmen clained that all workmen of the /Board
shoul d have the sane and sinilar benefits and that ‘therefore
there should be no di stinction between the 'Board’s
Contributory Provident Fund schene and the scheme under the
Enpl oyees Provident Fund Act. Moreover, the contribution
under the Act is 8 per cent whereas under the Board’ s schene
it is 6.25 per cent. The enpl oyees al so contended that the
services of the workmen of the Board are liable to be
transferred fromone establishment to another both which may
not he covered by the sane schene under the Act and

therefore it wll bring about serious injustice if they are
deprived of their benefits under the Act, and such anonalies
will be renoved by naking the benefits wunder both the
schenmes simlar. The Board s contention was that this would
i mpose additional financial liabilities which the Board

woul d not be able to bear. Therefore, the main question
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whi ch the Tribunal had to consider was the Board’'s financia
capacity to inplement the Provident Fund schene as demand:
ed by the worknmen. It seens to have been argued on behal f of
the workmen that the State Government s the financier of
the Board which charges interest now at the rate of 6.25 per
cent as against the previous 4 per cent per annum It, was
al so contended that no schene run by the Board was running
at a loss. Exhibit 17, purported to contain trading results
of the Board., was shown to the Tribunal and it was argued
that in the year ending March 1969 Board's gross profits
amounted to Rs. 305.12 |akhs and it had been continuously
rising from Rs. 59.39 lakhs in 1961. Exhibit 18 shows the
| oans which have been received from the Governnent by the
Board and the bal ance sheet shows a very |arge anmount in the
shape of interest payable to the Governnent. It was argued
on behalf of the Union that this amunt should be taken as
dividend to be paid to the Government by the Board and
should ~not be taken into consideration while deciding
matters regarding benefits to be nmade available to its
enpl oyees. The validity of ~none of these contentions was
consi dered by ~the Tribunal. It referred to an award nmade by
it in 1964 in reference No. 19 of 1960 in which it had held
that if the interests realised by the State were excluded
fromconsideration, ~there woul d be surplus in favour of the
Board. In that award it had been pointed out that it had not
been explained by the managenment how the depreciation had
been cal cul ated. That award al so pointed out that one of the
mai n reasons for the deficits shown was heavy interest on
the capital investnent, that in-an electrical establishnent
capital investnments are heavy in the initial stages, that
the Board expected that after the | oad devel oped fully the
schene woul d start giving adequate

45

profits. The Tribunal thought that the position at present
was not worse than what it was earlier and that therefore
the Board should extend the benefits of the Contributory
Provident Fund to all worknen other than those /'who are
covered by the Act. It therefore ordered ‘that the
contribution should be 6.25 per cent but not on the basic
wages but on the total wages.

The Tribunal has treated the whole matter in a very
perfunctory manner. The main question for consideration by
the Tribunal was the financial capacity of the Board. 1t has
nmade no effort at all to analyse the bal ance sheet of the
Board to show the actual results of its working. 1t has made
no effort to work out the financial inplications of its
order. It has not nmde it clear what exactly are the tota
wages. In Ganmophone Co. v. Its W rknmen(1) it was held by
this Court that:

"Before the real profit for each of the relevant
years is ascertained amunts to be provided for
taxation and for devel opnment rebate reserve coul d not
be deducted in order to ascertain the financia
capacity of the enmployer. 1In considering the question
of provident fund and gratuity which stands nore  or
| ess on the sane footing the industrial tribunal has to
ook at the profits made w thout considering provision
for taxation in the shape of incone-tax and for
reserves. The provision for income-tax and for reserves
nmust take second place as conpared to provision for
wage structure and gratuity, which stands on the sane
footing as provident fund which is also a retira
benefit. Payment towards, provident fund and gratuity
is expense to be nmet by an enployer like any other
expense including wages and if the financial position
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shows that the burden of paynent of gratuity and
provident fund can be net wi thout undue strain on the
financial position of the enployer, that burden nust be
borne by the enployer. It will certainly result in some
reduction in profits; but if the industry is in a
stable condition and the burden of provident fund and
gratuity does not result in loss to the enployer that
burden will have to be borne by the enployer |ike the
burden of wage-structure in the interest of socia
justice. Wile on the one hand casting of this burden
reduces the margin of profit, on the other hand it wll
result in the reduction of taxation in the shape of
i ncone-tax."
That case was a case of an ordinary conmercial concern. Even
so it was noticed that the stability of the industry as well
as the fact that the burden of provident fund and gratuity
does not result inloss to the enployer are to be taken into
consi der ati on. the actual burden was calculated and it was
poi nted out that 63 per cent of it would be net by reduction
in taxati'on. Nothing of the sort has been done by the
Tribunal in this case. It is true that in that case it was
said that the ambunts to be provided for taxation and for
devel opnent rebate reserve could not be deducted in order to
ascertain the financial capacity of the enployer. Nothing
was sai d there about the depreciation reserve
(1) [21964] 11 L. L. J.131
46

which is obligatory under s. 68 of the Electricity (Supply)
Act the Electricity Board is not ~an ordinary comercia

concern. It is a public service institution. It 1is not
expected to mmke and profit. It is expected to extend the
supply of electricity to unserved areas w thout reference to
consi derations of |oss that nmight be incurred as a result of
such extension. The CGovernment makes subventions to the
Board for the purposes of ‘the Act.  Section 59 of the
Electricity supply Act, 1948 provides that as far as
practicable and after taking credit for any subventions from
the State Governnent the Board shall carry on its operations
so as not to incur a loss. Under s. 64 the State Government
may advance loans to the Board and under s. 65 the Board
itself has the power to borrow Under s. 66 the State
CGovernment nmay guarantee the paynment of —principal  and
interest of any loan proposed to be raised by the Board.

Under s. 67 after neeting its operating naintenance and
managenment expenses and after provision has been nade for
the paynment of taxes on its incone and profits the revenues
of the Board have to be distributed as far as they are
avail able in the foll owi ng order, nanely:-

(i) interest on bonds not guaranteed under section 66;

(ii) interest on stock not so guaranteed;

(iii)credits to depreciation reserve under section 68;

(iv) interest on bonds guaranteed under section 66:

(v) interest on stock so guaranteed,;

(vi) interest on sunms paid by the State CGovernnent
under guarantees under section 66;

(vii)the wite-down of anpbunts paid fromcapital under
the proviso to sections 59;

(viii)the wite-down of anpunts in respect of
i ntangi bl e assets to the extent to which they are
actually appropriated in any year for the purpose
in the books of the Board;

(ix) contribution to general reserve of an anpbunt not
exceedi ng one half of one per centum per annum of
the original cost of fixed assets enployed by the
Board so however that the total standing to the
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credit of such reserve shall not exceed fifteen
per centum of the original cost of such fixed
assets;

(x) interest on | oans advanced or deemed to be
advanced to the Board under section 64, including
arrears of such interest:

(xi) the balance to be appropriated to a fund to be
call ed the Devel opment Fund to be utilised for-

(a) purposes beneficial, in the opinion of the
Board, to el ectrical developnent in the
St at e;

(b) repaynent of |oans advanced to the Board
under section 64 and required to be repaid:
47
Provided that where no . such loan is outstanding, one
half of the bal ance ~aforesaid shall be credited to the
Consol i dated Fund of the State.
Section 68 |lays an obligation on the Board to nake a
credit 'to the depreciation reserve in the prescribed manner.
The facile assunption by the Tribunal that the interest
shoul d no. be taken into account in working out the profits
is not borne out by the provisions of the statute. |ndeed
the Tribunal did not look'into the Act at all. Wether in
view of the statutory obligations laid on ii wunder the
various sections just now referred to in analysing the
capacity of the Board to bear any additional burden in the
matter of provident fund or other -anenities the sane
consi derations that applied in the case of private
commer ci al concerns  could be applied is a rather difficult
question. In fact the decision mght very often depend on a
close analysis of the financial condition of the Board. W
do not want at present to express one view or the other. one
thing at least is obvious, that the various suns payable
under the provisions of s. 67 have to be deducted before the
profits could he ascertained. “Even with regard to the
depreci ation reserve the provisions of s. 68 may have to be
taken into account. If it is not (it would have to be net by

| oans on which interest wll have to be paid and deduction
of interest so paid wll have to be taken into account in
cal cul ating t he profits. The contri bution to the

depreciation reserve is a statutory obligation and is a
definite proportion whereas it is open to an ordinary
commercial concern to credit any anobunt to the depreciation
reserve. These and other natters cannot be properly decided
in the absence of a detailed exam nation of the finances of
the Board. That is why we said that the Tribunal has dealt
with the matter in a perfunctory way. It should. be directed

to dispose of the matter afresh in the Ilight of the
observations nmade in this judgnent.

The appeal is accordingly allowed. There w1l be no
order as to costs.
P. H. P. Appeal all owed.
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