http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 7
PETI TI ONER
PHUL RANI & ORS
Vs.
RESPONDENT:

NAUBAT RAI AHLUWALI A
DATE OF JUDGVENT14/03/1973

BENCH
CHANDRACHUD, Y. V.
BENCH
CHANDRACHUD, Y. V.
SHELAT, J. M

Cl TATI O\
1973 AI'R 2110 1973 SCR (3) 679
1973 SCC (1) 688
Cl TATOR | NFO :

o) 1976 SC2358 (1,3, 4,5, 6)

ACT:

Del hi Rent Control 'Act--S. 14(1)(e)-Wether on the death of
the plaintiff during pendency of an ej ectnent application
t he cause of action would survive to hi s | ega
representatives.

HEADNOTE:

The plaintiff after two notices to quit, filed an ejectnent
application against the defendant under S. 14 (1) (e) of the
Del hi  Rent Control Act 1958.  The possession was sought on
the ground of personal requirenent. The Additional Rent
Controller, dismssed the application on a prelimnary
ground of invalid notice. During the pendency of an appea
agai nst that decision, the plaintiff died. Appellants 1 to
4 who are wdow, son and two married daughters of the
deceased, applied for being brought on the record of the
appeal as his |legal representatives. The defendant opposed
that application on the ground, that the son and daughter of
a deceased daughter of the plaintiff ought also to have been
i npl eaded to the application, and since that was not ~done,
the- appeal had abated. The Rent Control Tribunal allowed
these two, persons also to be inpleded as appellants :and
remanded the ejectnent application for a decision on nerits.
These heirs are now appellants 5 and 6. The second -appea
filed by the ’'tenant against the order of remand was
di sm ssed by the Hi gh Court.

As the order of remand passed by the Rent Control Tribuna
was not stayed during the pendency of the second appeal, the
Additional Rent Controller proceeded with the ejectnent
cation and passed an order of eviction against the
tenant . The tenant appeal ed against that decision and
contended for the first tine that the right to sue did not
survive to the heirs of the plaintiff. The Rent Contro
Tri bunal rejected the contention and confirned the order of
eviction on merits. In an appeal, the Hi gh Court took the
view that the right to sue did not survive to the heirs of
the plaintiff and on that ground dism ssed the ejectnent
application. The correctness of that decision is challenged
by the plaintiffs heirs before this Court. The question for
deci sion was whether the cause of action could survive to
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his legal representatives. Disnissing the appeal
HELD : (i) In sone cases Under the rent Acts, the nmaxim

actio personalis noritur cum persona has been attenpted to
be applied 'On the death of a necessary party to a suit or

pr oceedi ng. This oft-quoted maxi m however, is generally

m sunder st ood. The plain meaning of that comon | aw nmaxi m
is that a personal action dies with the parties to the cause of
ction. In the present case, it is obvious that the

death of the plaintiff wll not cause the ej ect ment

proceedings to abate if the right to sue survives. That s
the formula contained in Oder 22, Rule 1 of the Code of
Cvil Procedure. [681F G 682D

However, fromthe pleadings in the ejectnment application
the plaintiff has founded his right to relief on his
personal requirement. So, if the appellants were permtted
to continue the proceedings, the Ilis wll assune a
conpl exi on whol I y-beyond the conpass of the original cause
of action, and without a fundanmental alteration of the
pl eadi ngs. the appellants woul d not be able to continue the
proceedi ngs. Therefore, the appeal nust fail. [683C]

680

Motilal Pannalal v. Kailash Narain, A l.R 1960 MP. 134;
Amar Nath Bihari v. Jai Dayal Puri 1971 (7) Delhi Law Tinmes
363; Smt. Dhan Devi® and Anr. v. Bakshi Ramand Anr., A |
R 1969 Punjab & Haryana 270; Vets Dev v. Sohan Singh & O's.
[1968] 40 Delhi Law Times 392; Dr. Muhamad | brahim v.
Rehamin Khan & Ors., [1947] 2 ML.J. 419; and Raneswar Daya
JUDGVENT:

&

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1879 of
1971.

Appeal by special |eave fromthe Judgment and order dated
May 24, 1971 of the, Delhi Hgh Court at New Delhi in S A
No. 178 of 1970.

Bi shan Narain and 0. N. Mahi ndroo for the appellant.

P. N Lekhi and M K Garg, for the respondent.

The Judgnent of the Court was delivered by

CHANDRACHUD, J.-The plaintiff, who in a Rent-Act application
agai nst his tenant sought possession of certain prem ses on
the ground of personal requirenent, died pending-t he
application. The question for decision is whether the cause
of action would survive to his legal representatives or
whet her, as contended by the tenant, the application rnust
abat e.

On June 28, 1962 a flat at New Rajinder Nagar, New Del hi was
leased by the plaintiff to the defendant. On failure of
the, defendant to conply with two notices to quite plaintiff
filed an ejectnment application under section 14 ( 1) (e) of
the Delhi Rent Control Act, 1958 ("the Act"). Possessi on
was sought fromthe tenant on the ground that the prem ses
were required by the plaintiff "for occupation as a
resi dence for hinself and nenbers of his famly".

The Additional Rent Controller, Delhi, dismssed the appli-
cation on the prelinmnary ground that the notices to quit
were not valid. Plaintiff filed an appeal against that
deci sion but during its pendency he died on August 22, 1968.
Appellants 1 to 4 who are the widow, son and two nmarried
daughters of the plaintiff applied for being brought on the
record of the appeal as his l|egal representatives. The
tenant opposed that application on the narrow ground that
the son and daughter of a deceased daughter of the plaintiff
ought also to have been inpleaded to the application and

a
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since that was not done, the appeal had abated. By its
order dated Decenber 13, 1968 the Rent Control Tribunal
which was seized of the appeal allowed these two persons
also to be inpleaded as appellants. By a further order
dated January 2, 1969 the, Tribunal set aside the decision
recor ded by the Additional Rent Controller on the
prelimnary issue and renmanded the eject-

681

ment application for a decision on nerits. These two
"heirs" are now appellant 5 and 6. Second appeal 107 of 1969
filed by the tenant against the order of renmand, was
di sm ssed by the Hi gh Court of Del hi on February 20, 1970.
As the order of renmand passed by the Rent Control Tribuna
was not stayed during the pendency of the Second Appeal, the
Additional Rent Controller proceeded with the ejectnent
application and had in the nmeanwhile passed an order of
eviction against the tenant. By his judgnent of February
14, 1969 he held that the plaintiff’'s wi dow (appellant 1),
his son /(appellant 2), the son’s wife and three. mnor
daught ers of that couple required the prem ses bona-fide for
their occupation.

The tenant appeal ed against that decision and contended for
the first time in appeal that the right to sue did not
survive to the heirs of the plaintiff.  The Rent Contro
Tri bunal rejected that contention and confirmed the order of
eviction on merits.

In an appeal filed by the tenant (S.A 0. No. 178 of 1970)
the Hi gh Court of Delhi took the viewthat the right to sue
did not survive to the. heirs of the plaintiff and on that
ground it dism ssed the ejectnent application, leaving it
open to the heirs to bring a fresh proceedi ng founded on
their own requirements. The correctness of that decision is
chal l enged by the plaintiff’s heirs in this appeal speci a
| eave.

The survival of the right to sue on the death of a plaintiff
is a problemthat has often to be solved on a pernutation
of several facts and circunstances. But it would be out of

pl ace in this judgnment to enbark wupon an abstract
disquisition of the question as to.in what classes of cases,
t he right to sue survives in favour of t he | ega
representatives. In sone cases under the Rent -Acts, the

maxi m acti o-personalis noritur cum persona has been attenp-
ted to be applied on the death of a necessary party to a
suiit or proceeding but that oft-quoted maxim is -oft
m sunder st ood. The pl ai n neaning of that comon | aw nmaxi m
is that a personal action dies with the parties to the cause
of action. Its purport. until sweeping changes were made in
the previ ous law by the Law Reform (M scell aneous
Provi sions) Act, 1934 was that no executor or adm nistrator
could, subject to certain exceptions, sue or be sued for any
tort commtted against or by the deceased in his Llife-tine.
The action for a tort had to be begun in the joint life-tine
of the wrongdoer and the person injured. (See Sal nond on the
Law of Torts 15th Edn. p 569; Hal sbury Laws of England 3rd
Edn. Vol. 16 p. 483 paragraph 985).

Nor do we find relevance in the provisions of section 306 of

t he I ndian Succession Act, under which al | denmands
what soever and all. rights to prosecute or defend any action
or special proceed-

682

ing existing in favour of or against A person at the tine of
his decease, survive to and against his executors or
admi ni strators; except causes of action for defamati on and
assault, or other personal injuries not causing the death of
the party and except al so cases "where, after the death of
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the party, the relief sought could not be enjoyed" or-
granting it would be nugatory. W can duly press into
service and that too indirectly, the analogy of the first
part of-the |last exception in an effort to find whether
after the death of the plaintiff in the instant case the
relief sought could not be enjoyed by hi s | ega
representatives.
Though the plaintiff died during the pendency of the appeal
it is as if he died during the pendency of the suit because
the suit was dismissed on a prelimnary issue concerning the
validity of the notices to quit and was remanded in appea
for trial on the merits. It is patent and would be altruism
to say that the death of the plaintiff will not cause the
ej ectment proceedings to abate if the right to sue survives.
That is the formula contained in Order 22 Rule 1 of the Code
of Civil Procedure, a fornmula sinple inits wording but not
sinple in its application. The "right to sue" as said
succinctly in Saraj Chandra v. Nani Mhan(1l) nmeans ’'the
right 'to'bring a suit asserting a right to the same relief
which the ~deceased plaintiff asserted at the tine of his
deat h". Thus-contracts involving the exercise of specia
skill like a promise to paint-a picture do not bind the the
representatives of the prom sor nor do they create in thema
right that can survive the death of the prom sor
The solution to the probl em whether the ’'appellants can con-
tinue the proceedings in their capacity as the |ega
representatives of the plaintiff lies in the pleadings of
the plaintiff for those alone can reveal the true nature of
the right asserted to the plaintiff in the ejectnent
pr oceedi ngs. In colum 18(a) of the ejectnment application
the ground for evicting the tenant is stated thus
"The premises are required bonafide by the
petitioner for occupation as a residence for
hi nsel f and nmenbers of his famly and that the
petitioner has no other  reasonable suitable
resi dential accommmodation."
In colum 19, the "other relevant information" is stated to
be that the plaintiff had a large fam |y consisting of his
wi fe, son, daughter-in-law and 3 minor grand-daughters, and
that the family had only 2 rooms in its possession, which
were wholly inadequate for its requirenents.
Thus, the requirement pleaded in the ejectnent application
and on which the plaintiff has founded his right to relief
is his requirement, or to use an expression which wll
effectively bring
(1) 36 cal. 799 at p. 801.
683
out’ the real point, his personal requirenent. [f . the
ej ectment application succeeds-we will forget for a nonent
that the plaintiff is dead-the prem ses, in the possession
of the tenant may cone, to be occupied by the plaintiff and
the nenbers of his family but that does not nmake the
requirement pleaded in the application any the less a
personal requirement of the plaintiff. That the nenbers  of
his famly nust reside with himis his requirenment, not
theirs. Such a personal cause of action nmust perish wth
the plaintiff
| t he appellants were permitted to continue the
proceedings, the lis will assume a conpl exi on wholly beyond
the conpass of the original cause of action. Indeed, it is
difficult to see how, without a fundanental alteration of
the pleadings, appellants could continue the proceedings.
Such an alteration will fall beyond the scope of amendment
of pl eadi ngs, per mi ssi bl e under a  nost i bera
interpretation of order 6, Rule 17 of the Code of G vi
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procedure. Plaintiff, who owned the prenises, was entitled
under section 14(1) (e) of the Act to ask for possession
thereof on the ground that his wife and the other menbers of
his family dependent on himnust live with him but that
there was not enough space at his disposal to acconmodate
them Section 14(1)(e) provides to the extent material for
the present purposes, that the Controller nay nmake an order
for possession on the ground "that the prenises let for
residential purposes are required bonafide by the [|andlord
for occupation as a residence for hinself or for any menber
of his famly dependent on him if he is the owner
thereof........ and that the landlord........ has no ot her
reasonably suitable residential accommbdation”. If the
plaintiff were alive, the main issues for deternmination in
the ej ectment proceedi ngs woul d have been : (1) whether the
plaintiff requires the premises for his occupation and for
the occupation of hiswfe, son, daughter-in-law and 3
grand-children; (2) whether the aforesaid requirement is
bonafide ‘and (3) ~whether the wplaintiff has no ot her
reasonabl'y sui tabl e resi denti al accommmodat i on. The
appel l ants’ _emergence in the proceedings will require the
determ nation of wholly different and distinct issues.
Their requirenents, ~not that of the plaintiff, and the
avail ability to themnot to the pl aintiff-of ot her
reasonably suitable residential accommpbdation will now form
the centre of conflict. It is relevant  on this aspect to
renenber that anongst the appellants are 2 married daughters
of the deceased plaintiff and 2 children of a deceased
daughter of his. Their requirement would be basically
different fromthat of the plaintiff and an-exam nation of
facts and circunstances in regard thereto will open up a new
vista of inquiry. The plaintiff's right” to sue wll
thereafter not survive to the appellants and they ' cannot
gl ean the benefit of the original right to sue.
684
Several decisions were cited before us but those falling
within the follow ng categories are to be distinguished
(i) cases in which the death of the ‘plaintiff
occurred after a decree for possession was
passed in his favour; say, during the pendency
of an appeal filed "hby the unsuccessfu
tenant;
(ii) ~cases in which the death of the _decree-
hol der | andlord was pleaded as a defence in
execution proceedings; and
(iii) cases in which, not the plaintiff but
the defendant-tenant died during the pendency
of the proceedings and the tenant’s heirs. took
the plea that the ejectnment proceedi ngs cannot
be conti nued agai nst them
Cases of the first category are distinguishable because the
decisions therein are explicable on the basis, though-not
al ways so expressed, that the estate is entitled to the
benefit which, under a decree, has accrued in favour of the
plaintiff and therefore the legal representatives are
entitled to defend further proceedings, |ike an appeal
whi ch constitute a challenge to that benefit.
In Mtilal Pannalal v. Kailash Narain, (1) for exanple
the .landlord who had obtained a decree for possession on
the ground of personal necessity under section 4(g) of the
Madhya Bharat Control of Accommpdation Act, 1955 died during
the pendency of the appeal filed by the tenant. It was held
that the decree would ensure for the benefit of his son and
wi dow. In Amar Nath Bihari v. Jai Dayal Puri(2) the death
of the landlord occurred after the Rent Control Tribunal had
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held in appeal, reversing (the judgnent of the Controller

that the premises were required by the landlord for the use
of himself and his wife under section 14 (1) (e) of the Act.
It was held that the wife was a nenber ,of the landlord s
famly and as "the need of the landlord for the prem ses was
assessed to be both for hinmself and his wife", the cause of
action consisted of the need of both and therefore it sur-
vived to the widow The judgnment of the H gh Court in the
instant case was cited before the |l earned single Judge but
was di stingui shed by himon the ground that the requirenents
of the legal representatives here were not determ ned by the
Controller, prior to the death of the plaintiff. The point
of distinction could be that the decree for possession
passed in favour of the landlord could be defended by his
| egal representatives for the benefit of his estate.

In Sm.Dhan Devi and Anr. v. Bakhshi Ram and Anr.(3) an
application for ejectnent was filed by the landlord under
the

(1) AIl.R 1960 M P 134.

(2) 1971 (7) Del hi Law Tines  363.

(3) Al.R 1969 Pb. & Haryana 270.

685

East Punjab Urban Rent Restriction Act, 1949. The ground on
whi ch possession was sought by the landlord was that he
required the land for his own use as he wanted to construct
a building for the purpose of his  office. The Rent
Controller allowed the application and the appeal filed by

the tenant against ' that decision was disnissed by the
District and Sessions Judge. ~The tenant then filed a
REvi si onal 'application to the H gh Court, during the pen-
dency of whi ch the l-andl ord di ed. On the
tenant’s,application the w dow and an adopted son  of the
l andl ord were brought on the record but it was urged on
behalf of the tenant that the ground of ejectrment was
personal to the landlord and therefore the application for
ej ectment had abated on his death. This Contention was
rejected on the ground that the word "landlord" in the East
Punj ab Act includes his successors-in-interest and'that the
rights of a |aNdlord-decree-holder wunder an- order of
eviction obtained by himare heritabl e and devol ve after his
death on his |l eGal representatives.

Cases of the second category are distinguishable because the
decisions therein are, by and | arge, based on the principle
that an executing court has no jurisdiction to go behindthe
decree. It must execute the decree as it finds it, save in
exceptional cases as, for exanple, where the decree on the
face of it is without jurisdiction.

In Vas Dev v. S. Sohan Singh & Ors. (1) a case under section
14 (1) (e) of the Delhi Rent Control Act, the |I|andlord
obtained an order of eviction on the ground of  persona

requi renment but, he died before the order for eviction could
be executed. Hi s sons and daughters filed an execution
application, to which the tenants raised an objection  that
the order of eviction being personal to the I|andlord, —was
i ncapabl e of execution after his death. It was held by a

| earned single Judge that the provisions of section 14(1)
(e) have to be satisfied at the tine of the passing of the
order OF eviction and that the executing court had no right
to go behind the decree in order to find out whether the
requi rement continue at the tine of execution. A contrary
decision in Dr. Mithammad |brahi mv. Rahi man Khan and Os.
(2) may be said to turn on the peculiar |anguage of the
particul ar provision of the Madras House Rent Control Order

1945.

Cases of the third category are governed by totally
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di fferent considerations. The landlord s right to evict the
tenant on the grounds avail abl e under the Rent Act does not
come to an end with the death of the tenant. That right 1is
enforceable against those in whom the tenant’'s interest
resides for the tine being. |In Raneshwar Dayal and Anr. v.
(Snt. Mhania Died) After her

(1) 1968 (4) Del hi Law Tinmes 391

(2) 1947 (2) ML.J.

686

Sri Sohan Lal and Anr. (1) which was a case under the U P
(Tenporary) Control of Rent and Eviction Act, 1947 the
| andl or ds obt ai ned perm ssion under section 3 of that Act to
bring a suit for ejectnent on the ground that the shops in
possession of the tenant were in a dil api dated conditi on and
required reconstruction. The |landlords thereafter brought a
suit, during the pendency of which the tenant died. The
tenant’s son and wi dow were then brought on the record but
the suit was di sm ssed on the ground that the notice to quit
was defective. The |andlords brought another suit against
the son and w dow wi t hout obtaining a fresh perm ssi on under
section 3. It was held that the suit could be filed against
the heirs on the basis of the perm ssion obtained against
the tenant. Cearly, :the permissionto evict related to
the condition of the prem ses which did not change with the
death of the tenant.

We have referred to some of the decisions in the three Cate-
gories, not with a viewto determ ning their correctness but
only in order to show that they rest on different principles
or could be explained in reference to such principles. e
are concerned with a matter not involving the application of
any of those principles.  For reasons already stated, we are
of the view that considering the nature of the claimmde in
the instant case and the bundl e of facts which constitute

the plaintiff's cause of action, his right to sue will not
survive to his |l egal representatives.

In the result, the appeal fails but there will no order of
costs.

S.C Appeal dism ssed

(1) 1963 A.L.J. 198.
687




