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ACT:

Rai | ways Act. 1890 (as anmended in 1961)-Ss. 72, 73, 76,
78(d)-Scope of-Delay / in delivery of Goods-Loss of interest
on capital-1f, could be neasure of damages-If Railways Act
overri des Contract Act.

HEADNOTE:

A consi gnrent of iron goods was booked by the
respondent by rail on Decenber 15, 1961. The due date of
delivery under the contract or-usage of the railways was
Decenber 25, 1961. As the goods were diverted, they were
actually delivered on July 21, 1962. The respondent filed a
suit for damages alleging negligence on the part of the
railway in that, by reason of diverting the consignnment,
there was inordinate delay in its delivery which resulted in
loss to it by way of interest on capital. The trial court
decreed the suit but in the matter of damages by way of 1 oss
of interest it gave 6% per annuminstead of 12% cl ained by
the respondent. The District Court dismssed the appellant’s
appeal, and the H gh Court dismssed the second appeal in
[im ne.

On appeal to this Court it was contended for the
appel lant that (i) since the cause of action was based on
del ayed delivery, the case was covered by the Railway Act,
as anended in 1961, that the applicable sectionis s. 76 and
that since the conditions nmentioned therein had not been
fulfilled, the respondent was not entitled to a decree; (ii)
that the respondent could claimfor |oss of profit or |oss
of market as the same was expressly barred by s. 78(d) of
the new Act; and (iii) that the respondent’s <claim for
danages was not actionable in the absence of any agreenent
providing interest on capital as a nmeasure of damages. It
was contended for the respondent that even if s. 76 barred
the remedy, loss of profit or market resulting from del ayed
delivery would anount to "deterioration” contenplated by s.
76.

Di sm ssing the appeal to this Court,

N

HELD: In view of the finding of fact arrived at by the

courts below, the respondent is entitled to danages. [515B]
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1. (a) The case is covered by the new Act and not by
the old Act as contended by the respondent. There coul d be
no question of liability arising when the goods were booked
and the contract was entered into between the respondent and
the railways, because, there was no presunption that the
contract would result in breach. [512B-(

In the instant case, the cause of action arose when the
consi gnnent was delivered to the respondent on July 21
1962, that is, after the new Act cane into force. The
reasonabl e transit period having expired on January 1. 1962
the breach occurred after the new Act canme into force

(b) Section 76 of the Act has a very limted scope: it
contenplates clearly those cases which fall wthin the
contingencies contenplated by it. These contingencies refer
to certain physical factors, viz: actual and physical |oss
destruction, danage or deterioration of goods. Were due to
delay on the part of the railway there is physica
deterioration or~ dimnishing of the value of the goods, the
plaintiff cannot claimdanages by way of |oss of profits or
| oss of . ‘'market plus danages sustai ned by the actual |oss or
deterioration of the goods. In such a case the plaintiff can
claimonly the actual loss in the value of the goods caused
by destruction, damage or ~deterioration and not [|oss of
profit. [512F-H]

(c) The word "deterioration" 1is used inits ordinary
parl ance, so as to /include within its anbit the actua
physical act of deterioration, nanely, the  change for the
worse in the thing itself. [514E-F]

505

B.l. Railway Co. Ltd. v: Piana Mal Gulab Singh A l.R
1925 Lah. 255, approved.

Gl.P. Railway Co. & others v. Jugal Kishore Mikat La
Al.R 1930 All. 132 and Union of “India and others v.
Messrs. Sheobux Satyanarayan, A l.R 1963 Orissa 68, not
appr oved.

(d) The wor ds "l oss, destructi on, damage or
deterioration" occurring ins. 76 nmust be read ejuedem
generis to indicate the actual and physical |oss or change
in the goods contenplated by that section. Inthe instant
case, since there was no physical deterioration of the goods
at all which were delivered in the same condition in which
they were booked, the case of the respondent does not fal
within the four corners of the section. Nor can the
respondent take advantage of s. 76 relying on the word
"deterioration" because of the finding of negligence entered
by the courts below [514Q

If s. 76 does not apply then s. 78 would have no
applicati on because that section starts with a non-obstante
cl ause. [513E-F]

(2) Section 78(d), which flows out of s. 76, provides
that the railway administration shall not be responsible for
any indirect or consequential damages or for loss of
particular market. It nerely incorporates the neasure of
damages as contenplated by s. 73. [513B]

In the instant case as the respondent had not clained
| oss of market or renote danages the question of application
of s. 78(d) did not arise.

3(a) The case of the respondent is clearly taken out of
the anbit of ss. 76 and 78. Hence its suit for damages could
not be defeated on the ground that it was barred by s. 76 or
s. 78 of the Act. [515A-B]

(b) It is difficult to accept the contention of the
appel l ant that, by virtue of ss. 72 and 73, any contract
entered into between the parties and the liability of the
rail way was governed purely by the provisions of the Railway
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Act and not by the terns of the contract between the
parties. [510(G

The Indian Contract Act provides certain elenentary
conditions for a binding contract but does not provide any
particular form of contract. The fact that where the
Covernment is a party to a contract, the particular formin
which the contract is to be executed has been provided for
by the Constitution, did not nmean that the provisions of the
Contract Act stand superseded by the Constitution or in this
case by the Railway Act. Section 72 does nothing nore than
provide for a particular formin which the contract is to be
executed and it enjoins that such a formw Il be prescribed
by the railway adm nistration and approved by the Centra
CGovernment. [510H 511-A]

(c) Section 73 | ays down t hat t he Rai | way
admi ni stration shall be responsi bl e for t he | oss,
destruction, damage, deterioration or non-delivery except in
certain cases which amunt to vis major in which case al so
the Act places responsibility on the railways if it did not
prove that it had used reasonabl e foresight and care in the
carriage of goods. The  section,  while converting the
liability of the railway adnministration from that of a
carrier to that of an~ insurer, has inposed heavier
responsibility on the railway adm nistration. [511F @

4(a) There 1is noquestion of s. 73 of the Contract Act
over-riding the provisions of the Interest. Act because in
the instant case the Interest Act has no application at al
i nasmuch as no interest is claimed by the plaintiff; but
interest has been wused as a neasure to determine the
conpensation which the respondent could seek against the
appel lant for its negligence-in causing inordinate delay in
the delivery of the goods. The respondent had only clai nmed
nom nal damages for the | oss because of the anount of noney
| ocked up for nore than six nonths due to late delivery.
[ 5178B]

(b) The courts below rightly found that the railway was
guilty of gross negligence. As a common carrier the railway
is responsible for breach of contract. There was absol utely
no reason for the railway to divert the consignment to a
pl ace which did not fall on the route at all. [517D]

506

(c) The trial court was fully entitled to scal e down
the anount of interest from12%to 6% [517F]

Union of India v. Watkins Mayore & Conmpany A.-1.R 1966
S.C. 275 di stingui shed.

Digbijai Nath v. Tirbeni Nath Tewari A1.R 1946 All.
12 and The Oficial Receiver, Calcutta H gh Court & Anr. v.
Baneshwar Prasad Singh & Anr. A 1.R 1962 Pat. 155 approved.

5. The present appeal was concluded by findings of
fact. But on the proved facts sone clear questions of |aw
arose for decision and, therefore, this was not a case in
which the High Court should have dismi ssed the appeal in
[imne. [507F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 1237 of
1968.

From t he Judgnent and Order dated the 24th August, 1967
of the H gh Court of Judicature at Bonbay in Second Appea
No. 798 of 1967.

Lal Narain Sinha, Solicitor GCeneral for India, S. N
Prasad, and Grish Chander, (Not present), for the
appel | ant .
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M N. Phadke, P. C. Bhartari, J. B. Dadachanji, O C
Mat hur  and Ravi nder Narai n, (Not Present), for the
respondent .

The Judgnent of the Court was delivered by

FAZAL ALI, J.-This is a defendant’s appeal by specia
| eave against the judgnent and decree of the High Court of
Bonbay dismssing its second appeal inlimne by its order
dat ed August 24, 1967.

The appeal raises inportant and interesting questions
of law relating to the interpretation of some of the
provisions of the Indian Railways Act pertaining to the
l[iability of the Railways for breach of <contract. The
plaintiff/respondent brought a suit for recovery of an
amount of Rs. 2,378.65 nP being the damages for breach of
contract resulting from delayed delivery of the goods
consi gned by the plaintiff through the defendant Railways to
be delivered at Poona. The plaintiff which is a firm
carrying on its business dealing in iron goods booked a
consi gnnent with the defendant on Decenber 15 1961 at
Bhillai to be carried to Poona and to be delivered therein
to the consignee safely and in good condition. The def endant
Rai | ways accepted the offer ~under a Railway Receipt dated
Decermber 15, 1961. It appears that there was sone delay in
the delivery of the goods at Poona and on enquiries nade by
the plaintiff it appeared that till My 9, 1962 the goods
had not been delivered at all. Thereafter the plaintiff
served a noted claim and of suit dated May 9, 1962 on the
Rai | way Adni ni stration. Soon after the service of the notice
the consi gnnent was delivered on-July 21, 1962. According to
the plaintiff under the contract or the usage of the
Rai | ways the normal period of delivery was ten days and as
def endant had conmtted an inordinate delay in delivering
the goods it was liable to pay damages to the plaintiff. The
plaintiff, however, calcul ated the .damages by way of
interest at the rate of 12% per annum on the |ocked up
capital of Rs. 27,332-44 which due to rise in prices has
swelled to Rs. 35,476-27 nP. The plaintiff further alleged
that the delay in the delivery was due to gross negligence
of the defendant Railways which instead of sending the goods
direct fromBhillai to Poona
507
diverted them to Aurangabad where the consignnent had to be
| oaded in a neter-gauge train and then to a broad-gauge |line
and it was only after the defendant received the notice from
the plaintiff that it expedited the delivery of the goods.
The def endant Railways contested the suit on the ground that
there was no inordinate delay, nor there was any contract
that the goods were to be delivered within ten days. It is
al so averred that the plaintiff had | ed no evidence to show
that there was any loss of profits or rise in the narket
price. The defendant further alleged that the plaintiff was
not entitled to claim interest as damages. The Trial Court
accepted the plaintiff’s case in toto and found-

(1) that there was an inordinate delay in the
delivery of the goods belonging to the
plaintiff at Poona;

(2) that the goods were first diverted to
Aur angabad, although the route fromBhilla
to Poona lay via Nagpur and Aurangabad does
not fall on the route at all; and

(3) that the defendant was gquilty of gross
negligence and was, therefore, responsible
for loss for delay or deviation in carrying
t he goods.

The Trial Court, however, found that the figure of Rs.
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27,332-44 the original anbunt which was deposited by the
plaintiff in the Bank against the goods should be taken as
the basis for calculation of damages and after cal cul ating
interest at the rate of 6% per annum the plaintiff was
awarded a sum of Rs. 1250/- including the notice charges and
passed a decree for this anmount in favour of the plaintiff.

The defendant then filed an appeal before the District
Judge Poona who upheld the finding of the |earned Minsiff
and dismissed the appeal. A second appeal taken by the
defendant to the H gh Court of Bombay was al so dism ssed in
[imne, and hence this appeal by special |eave.

Normally it would appear that the appeal was concl uded
by findings of fact but we find that on the proved facts
sonme clear questions of |law arise for decision and therefore
this was not a case in which the H gh Court should have
di sm ssed the appeal in |imine

In support of the appeal the |earned Solicitor-Genera
submi tted three points before us:

(1)that as the cause of action of the plaintiff is
based on the delayed delivery which arose at the nost
on January 1, 1962, the -case  of the plaintiff is
covered by the provisions of the new Railways Act as
amended by Act 39 of 1961, which is an exhaustive Code
initself providinga self-contained machinery in order
to determine /'theliability of the Railways and as the
conditions nmentioned in s. 76 of the Railways Act have
not been fulfilled the plaintiff is not -entitled to any

decree;

(2)that at  any rate since the plaintiff has
claimed interest . as damages, in the _absence of any
agreenment providing for such an i nterest, the

plaintiff’s claimis not actionable at law, and
508
(3) that the plaintiff could not claimfor |loss of
profit or loss of market as the same is expressly
barred by s. 78(d) of the new Railways Act.
As an alternative argument it was also pleaded that the
plaintiff has not averred in his plaint that there was any
rise in the prices because the goods belonging to the
plaintiff were a controlled comodity and coul'd not be sold
without a permt, Before claimng |oss of profits-it was the
bounden duty of the plaintiff to allege that he had been
granted the pernmit to sell the goods.

M. Phadke appearing for the respondent has repelled
the contentions of the appellant on the ground that the new
Rai | ways Act does not reduce or dimnish the l[iability of
the railway admnistration for breach of contract but in
fact the Act seeks to increase the liability. Secondly it
was submitted that even if the case of the plaintiff does
not fall wthin the four corners of s. 76 of the new
Rai | ways Act, the conmon |aw right of the plaintiff-to claim
danages agai nst the appellant has not been barred by the
Act. Lastly it was subnmitted that the plaintiff has not
clainmed interest on any specified amount of noney but has
nerely calculated the sanme as a neasure of damages which it
suffered due to the breach of contract and gross negligence
on the part of the Railways which has been found by the
Courts below. Finally it was contended that as the contract
was entered into between the parties on Decenber 15, 1961
when the goods were booked at Bhillai, the liability for
damages arose on that day and the case of the plaintiff
woul d be covered by the provisions of the Railways Act
before it was anended by Act 39 of 1961

In order to answer the contentions raised by the
parties it my be necessary for us to trace briefly the
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history of the circunstances in which the Railways Act of
1890 was anended by Act 39 of 1961. W would, for short,
refer to the Railways Act of 1890 as the "old Act" and the
Act as amended by Act 39 of 1961 as the "new Act". It would
appear that under s. 72 of the old Act the responsibility of
railway adm nistration as a carrier of animls and goods was
clearly that of a bailee under ss. 151, 152 and 161 of the
I ndian Contract Act. In ot her wor ds, t he rail way
adnm nistration was inpressed with the duty to carry the
goods with the sane care and caution which a prudent owner
woul d apply in the case of his own goods If there was any
viol ation or breach of the said care and caution expected of

the Railway it would have been |iable to damages. Section
72(1) of the old Act ran thus:

"(1D The responsibility of a rail way
admi ni stration for t he | oss, destruction or
deteriorationof animals or goods delivered to the
administration to be carried by railway shall, subject

to the other provisions of this Act, be that of a

bai l'ee-under~ sections 151. 152 and 161 of the Indian

Contract Act, 1872 (9 of 1872)."
It may be pertinent to note that sub-section (3) of s. 72 of
the old Act expressly excluded the principles of the common
law of England or i'n the Carriers Act of 1865 regarding the
responsibility of /common carriers. After our country becane
free and the Railways entered the comercial field as one of
the inportant wings of the Governnent, there
509
appears to be a public demand for making the Railway
admnistration as a public body to take upon itself nore
onerous responsibilities where the rights of the free
citizens were involved. Under the British Government nost of
the Railways were owned by private conpani es whose ownership
was to be extinguished after |apse of a particular period.
Soon after the freedom all the Railways were taken over by
the Central Government and run by it. In view of the new
problens facing the Governnent  and the public demand for a
change in the law, the Governnent appears to have decided to
convert the responsibility of the railway fromthat of a
carrier to that of an insurer. But before doing this, the
CGovernment appointed a Committee called the Railway Freight
Structure Enquiry Commttee (1956-57) whi ch recomrended t hat
the responsibility of the Railways in India should be
changed to that of a conmon carrier instead of a bailee. The
Conmittee which had been asked to examine the statutory
provisions dealing with the responsibility of railways as
conmon carriers was of the opinion that the public would
derive nuch satisfaction froma radi cal change from bailee’s
responsibility to that of a commobn carrier, and that this
change was bound to tone up the adm nistrative nmachi nery of
the railways in respect of effective prevention of transit
| osses. In view of the recommendati ons of the said Committee
the Government introduced a bill in the Lok Sabha for
amendi ng some of the provisions of the Railway Act in order
to inplenent those reconmendations. Froma perusal of the
debates of the Lok Sabha when this Bill was introduced it
woul d appear that the Deputy M nister of Railways expl aining
the objectives of the Bill observed as foll ows:

"Taking into account all aspects of the problem
it is proposed that railways should assunme the
responsibility of a common carrier instead of that of a
bailee. As bailees, the railways are required to take
as much care of the goods entrusted to them for
carriage as a man of ordinary prudence would, under
simlar circunstances, take of his own goods of the
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sanme bul k, quality and val ue.

However, closely following the legal position in
the United Kingdom it is proposed that the basic
responsibility of our railways for |oss, destruction or
deterioration etc. of aninmals or goods be as set out in
the proposed section 73.

Wen the railways assune this responsibility,
broadly speaking, they will be liable for |oss of or
infjury to goods while in transit by rail, arising from
any cause whatsoever, unless such loss or injury is
proved by the railways to have been caused by an act of
CGod, or by an act of war, or by an act of public
enem es or is proved to be consequence of inherent vice
in the thing carried or is attributable to the
consignor’s own fault.

Even where the loss is proved by the railways to
have been caused by the excepted perils, just referred
toby nme, the railways w ll not be absolved of their
responsi bility unless they further prove that they had
used reasonabl e forethought and care in the carriage of
ani mal s _or goods.

510

The result ~of the changes proposed wll be that
the railways w |l be paying clains for conpensation in
many cases where they are not paid.at present, for
exanple, in cases of losses due to running train
thefts, damage by wet in transit in spite of bailee’'s
care having been taken etc."

This was the clear background against which the new Act was
passed. Even the statenent of ~objects and reasons, the
rel evant parts of which may be extracted as under, shows the
mai n obj ect of the new Act:

"The Railway Freight Structure Enquiry Conmittee
(1956-57) has recomended that the responsibility of
the railways in India as carriers of aninmals and goods,
which is at present that of a bailee, should be changed
to that of a comon carrier. There is also/a public
demand for such a change. After a careful and detail ed
exam nation of the question, the Governnment have
deci ded to accept the Committee’ s recomrendation

X X X X X

(a) The Bill seeks to make it clear that in the
case of through booki ng of consignnents over an-1ndi an
Rai lway and a Foreign Railway, the responsibility of
the Indian Railway as a common carrier would extend
only over that portion of the carriage which is over
the I ndian Rail way;

X X X X X

(c) OGher anendnents included in the Bill are
intended to rectify certain defects or anbiguities in
the existing provisions of the Act which were reveal ed
by experience in its working."

It appears that the old s. 72 was conmpletely deleted
i ncluding sub-s. (3) which expressly prohibited the
principles of the comon | aw of England for determ ning the
liability of the Railways as comon carriers. Instead the
news. 72 laid down the formin which a contract was to be
execut ed between a consignor and the Railway and a risk note
was provided for by clause (b). It may be necessary to note
an argunent put forward by the learned Solicitor-CGeneral on
this point. It was submitted that by virtue of the
provisions of ss. 72 and 73 of the new Act the statute
superseded any contract entered into between the parties and
the liability of the Railways was governed purely under the
provisions of the Railways Act and not under the terns of
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contract which nmay have been entered into between the
consi gnor and the Railway. W are, however, unable to accept
this argunment. It is well settled that while the Indian
Contract Act nerely provides certain elementary conditions
under which the contract becomes binding on the parties, it
does not provide any particular form or condition of a
contract. It is, therefore, <clear that the parties to the
contract may agree to a particular formor condition or of
node in which the contract is to be executed. In case where
the Government enters into a contract with a person or vice
versa a particular form in which the contract is to be
executed has been provided for even by the Constitution and
the contract has to be in that form
511
This does not nean that the provisions of the Contract Act
stand superseded either by the Constitution or by the
Rai | ways Act which provide for a particular node or a form
in which ‘the contract” has to be entered into. Section 72
theref ore does nothing nmore or nothing | ess than provide for
a particular formin which the contract is to be executed
and it enjoins that sucha formwll be prescribed by the
railway administration and approved by t he Centra
CGovernment. The provisions of s. 72 of the new Act run thus:
"72. Any person del i vering to a rail way
adm nistration any animals or goods to be carried by
railway shall -
(a) if the animals or goods are to be carried by a
train in tended solely for the carriage of goods, or
(b) if the goods areto be carried by any other
train and consist of articles of any of the follow ng
categories, nanely:-
(i) articles carried at owner’s risk rates.
(ii) articles of a perishable nature.
(iii) articles nentionedin the Second Schedul e.
(iv) articles in- _a defective condition or
defectively packed.
(v) explosives and ot her dangerous goods.
execute a note (in this Act referred to as the
forwarding note) in such formas nmay be prescribed by
the railway admnistration and approved by the Centra
CGovernment, in which the sender or his agent shall give
such particulars in respect of the animals or goods so
delivered as nmay be required"
It is not possible fromthe provisions of s. 72 to spell out
the principle that the new Act conpletely supersedes the
provisions of the Contract Act both in respect of the
conditions and the liability. Section 73 of the new Act |ays
down that the railway admnistration shall bel responsible
for the |oss, destruction, damage, deterioration or /non-
delivery except in certain cases which anount to vis ngjor.
But there also the proviso confers responsibility on the
Rail ways for loss etc., if the railway administration does
not prove that it has used reasonable foresight and care in
the carriage of the goods.
The Solicitor-General contended that s. 76 of the new
Act is the provision which deals with delay in the delivery
and the plaintiff can succeed only if his case falls within
the four corners of the section. Before answering this
guestion, it may be necessary to di spose of a point on which
the counsel for the parties have joined issue. According to
the Solicitor-General the liability of the Railway woul d be
governed by the new Act inasnmuch as the cause of action has
arisen after coming into force of the new Act. Counsel for
the respondent, however, submits that the matter will be
gover ned by
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512

the old Act because the liability of the Railway arose when
the goods were booked in Decenber 1961. In our opinion

there is a very short answer to this question. The plaintiff
has clearly and categorically pleaded in paragraph-2 of the
plaint that the cause of action arose at Poona when the
conpl ete consignment was delivered to the plaintiff on July
21, 1962 i.e. after the new Act had already cone into force.
Further nore, it is also alleged that the reasonable and
normal transit period expired on January 1, 1962. In these
ci rcumst ances, therefore, according to the plaintiff itself,
the breach occurred only after the new Act had cone into
force-whether it was January 1, 1962 or thereafter. There
can be no question of the liability arising when the goods
were booked and the contract was entered into between the
plaintiff and the Railway, because there is no presunption
that the contract would  result in breach. The plaintiff
woul d be entitled to damages only when there was a breach of
contract and if the said breach, even according to the
plaintiff itself, occurred on January 1, 1962 or thereafter,
then it is manifest that the case would be covered by the
new Act and not by the old Act.

The first contention put forward by the Solicitor-
CGeneral was that the case of the plaintiff does not fal
under any of the contingencies contenplated by s. 76 of the
new Act. Section 76 runs thus:

"76. A railway admi nistration shall be responsible
for loss, destruction, damage or deterioration of
animal s or goods proved by the owner to have been
caused by delay or_ detention in their carriage unless
the railway admnistration proves that the ‘delay or
detention arose w thout negligence or m sconduct on the
part of the railway administration or of any of its
servants."

It is submitted that although there was delay in the
delivery of the goods on._ the part of the  railway
admnistration, but the railway admnistration would be
responsible only if the plaintiff further proves that there
has been |oss, destruction, danmage or deterioration of the
goods by virtue of the delay. It is true that the plaintiff
has not al | eged that there was any physical |oss,
destruction, damage or deterioration of the goods, but that,
in our opinion, does not put the plaintiff out of court:
Section 76 appears to have a very limted scope: it
contenplates clearly those cases which fall wthin the
contingencies contenplated by s. 76. These contingencies
refer to certain physical factors, viz., actual and physica
| oss, destruction, damage or deterioration of |(goods.. For
i nstance, where the goods worth Rs. 10,000/- due to del ayed
delivery have sustained deterioration as a result of which
their val ue has gone down to Rs. 5,000/- then once this fact
is proved the railway adnministration shall be liable for
such a loss or the value of such deterioration. W are of
the opinion that s. 73 of the new Act, while converting the
liability of the railway admnistration from that of a
carrier to that of an insurer, has inposed heavier
responsibility on the railway administration

The history and the object wth which the radica
provisions of the new Act were introduced bear testinony to
change of the nature
513
of the liability of the railway adm nistration. But in order
to avoid the paynent of doubl e damages, ss. 76 and 78 have
been inserted. In other words, where due to delay on the
part of the Railway there is physical deterioration or
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di m ni shing of the value of the goods, the plaintiff cannot
cl ai m damages by way of loss of profits or |oss of narket
pl us damages sustained by the actual |oss or deterioration
of the goods. In such a case the plaintiff can claimonly
the actual loss in the value of the goods caused by
destruction, damage or deterioration and not |oss of profit.
Section 78(d) which flows out of s. 76 clearly provides that
the railway admnistration shall not be responsible for any
indirect or consequential damages or for |oss of particular
market. The Solicitor-General, therefore, rightly contended
that in cases falling squarely within the four corners of s.
76 of the new Act, s. 78(d) will apply. In fact s. 78(d)
nerely incorporates the neasure of danages as contenpl ated
by s. 73 itself. It is well settled that the liability of an
ordinary carrier even.in the English comon |aw does not
extend to a damage which-is  indirect or renote. Loss of
profit or loss of ~ a particular market has been held by a
nunber of decisions to be a renote damage and can be awarded
only if it is proved that the party which is guilty of
conmitting the breach was aware or had know edge that such a
| oss would be caused. Section 78(d), however, seeks to bar
the remedy of this kind of -damage. In the instant case,
however, as the plaintiff “itself has not claimed |oss of
mar ket or renote damages, the question of application of s.
78(d) does not arise.  Moreover, in the instant case, it is
conceded that there was no physical deterioration of the
goods at all which were delivered tothe consignee at Poona
in the sane condition as they were booked from Bhillai by
the plaintiff. In these circunstances, the case of the
plaintiff does not fall wthinthe four corners of s. 76,
nor does it fulfil any of the categories mentioned therein

If s. 76 does not apply to the facts of the present case,
then s. 78 will also have no application, because s. 78
starts with a non obstante cl ause " Notw'thstandi ng anyt hi ng
contained in the foregoing provisions of this Chapter, a
railway admnistration shall not" be responsible”. W,
therefore, agree with the | earned counsel for the respondent
that under the new Act the liability of the Railway has been
increased so as to take upon itself the responsibility of a
common carrier.

Counsel for the respondent submtted that even if s. 76
barred the renedy of the plaintiff, the fact that due to
delay in delivery there was | oss of profit or |oss of narket
woul d amount to "deterioration as contenplated by s. 76 of
the new Act. In support of this contention, the |earned
counsel relied on a decision of the A lahabad H gh Court in
Gl.P. Railway Co. & others v. Jugul Kishore Mikat Lal where
Sul ai man, Ag. C.J., as he then was, observed as foll ows:

"It is clear to wus that the nmeaning of the word
"deterioration" in s. 161 which inposes the liability
on the railway conpany nmust be the sanme as in'risk-note
formB which | ays
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down the special conditions under which the railway

conpany is protected. In both these "deterioration"

resulting from a delay in tendering the good is
contenplated. x x x W therefore accept the view

expressed by Mikerji, J., in the unreported case and
hold that the word "deterioration" is w de enough to
i ncl ude depreciation in value on account of a fall in

the price of the goods."
The sane view appears to have been taken by the Oissa High
Court in Union of India and others v. Messrs. Sheobux
Sat yanarayan where Msra, J., as he then was, observed as
fol l ows:
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"Though there was sone difference of opinion as to
the inport of the word "deterioration"” used in section
72 of the Indian Railways Act and in section 161 of the
I ndian Contract Act, the position is now well settled
that it is wide enough to include depreciation in val ue

on account of a fall in the price of the goods."
As against this a Division Bench of the Lahore Hi gh
Court in R |I. Railway Co. Ltd. v. D ana Mal Gul ab Singh

observed as foll ows:
"The 'deterioration’” of a thing, whether it be in

quality or in value, inplies in ordinary parlance a
change for the worse in the thing itself. If a thing is
worth less than it was before only because the nmarket
rate has gone down it would be correct to say that it
has depreci ated in value, but not that it has
deteriorated."

Havi ng regard to the background and the setting in
whi ch the word "deterioration” occurs in s. 76 of the new
Act it seensto wus that the parlianent intended that the
word should be used in the ordinary parlance and in a
restricted sense so as to include within its anbit the
actual physical act of deterioration, i.e. the physical part
of it, nanely, the change for the worse in the thing itself
as very aptly put by Martineau, J., in the Lahore Hi gh Court
judgrment referred /'to above. W nust seek to draw a clear
di stinction between /a physical deterioration of a thing and
depreciation in its value according to narket price. These
are two separate concepts having separate ingredients. The
words wused in s. 76 of the new Act, nanely, "loss,
destruction, damage or_ deterioration” nust be read as
ej usdem generis so as to indicate the actual and physica
| oss or change in the goods contenplated by s. 76. 1In these
ci rcunst ances, therefore, with due respect, we are unable to
agree with the somewhat broad view taken by the Allahabad
Hi gh Court and followed by the Oissa Hgh Court in the
cases referred to above. W, on the other hand, prefer to
adopt the view taken by the Lahore High Court in 'the case
referred to above. In this viewof the matter, it is clear
that the word "deterioration" used ins. 76 referred'to the
physical and actual deterioration of the goods which has
admttedly not taken place in the present -case. The
plaintiff cannot take advantage of s. 76 relying on the
515
word "deterioration" because of the finding of negligence
entered by the Courts below. The case of-the plaintiff is
clearly taken out of the ambit of ss. 76 and 78 and his suit
for damage al so cannot be defeated on the groundthat it is
barred by s. 76 or s. 78 of the new Act. W are, therefore,
of the opinion that in view of the finding of fact arrived
by the Courts below the plaintiff is undoubtedly entitled to
danages

This brings us to the second contention raised by the
Solicitor Ceneral, nanely, that the plaintiff 1is not
entitled to interest as damages for breach of the contract.
It was subnitted that what the plaintiff has done is to
calculate interest at the rate of 12% whi ch has been reduced
to 6% per annum on the amount deposited by himin the Bank
whi ch remained |ocked up for nore than six nonths and to
claimthe same as damages. It was contended that the
plaintiff plainly could not do so in view of the Interest
Act under which interest can only be charged before suit if
so stipulated by the parties to the contract. It is common
ground that in the present case the contract between the
parties does not provide for charging any interest for
breach of <contract. The Solicitor-CGeneral relied on a
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decision of this Court in Union of India v. Watkins Mayore &
Conpany where this Court observed as foll ows:
"Under the Interest Act, 1839, the Court may all ow
interest of the plaintiff if the amunt clained is a
sumcertain which is payable at a certain time by
virtue of a witten instrunent. But it is conceded that
the anbunt <clained in this case is not a sumcertain
but conpensation for unliquidated anbunt. On behal f of
the respondent it was submitted by M. Aggarwal a that
interest may be awarded under the Interest Act which
contains a provision that "interest shall be payable in
all cases in which it is now payable by law'. But this
provision only applies to cases in which the Court of
Equity exercises jurisdiction to allow interest.
In the above case the plaintiff had brought a suit for
danmages claimng a particular quantified anpount of Rs.
1,07,700/- as conpensation for- storage of over 600 tons of
iron sheets for a particular period. This quantified anpunt
included a sumof “Rs. 2,974/ 2/- as interest on the various
suns clained by the plaintiff as conpensation, nanely,

godown rent, chowki dar’s salary,  cartage from Railway
station to godown etc. ~The High Court, however, granted a
decree only for Rs. 27,525/5/- including the anount of

interest clained by the plaintiff. Thus this Court in that
case was dealing withinterest clainmed by the plaintiff not
as a Yyardstick for assessing damages but as pure and sinple
interest on the quantified anbunt of conpensation or danages
claimed by the plaintiff. This Court held that the interest
to the extent of Rs. 2,974/2/- as clained by the plaintiff
could not be allowed in the absence of there ' being any
contract justifying the charging of such interest. This
Court was not at all concerned with a case like the present
one where the plaintiff has nerely clai med danages pure and
sinmple and in order to assess the same had applied the
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yardstick of charging interest at a particular rate on the
| ocked up capital for a period of nore than six nmonths. In
these circunstances, therefore the ratio of the aforesaid
decision in Watkins Mayore & Conpany (supra) Jis not
applicable to the facts of the present case.

Simlarly in Bengal Nagpur Railway Co. Ltd. v. Ruttanji
Ranji which was relied upon by this Court in Watkins Myore
& Conpany (supra) the anpunt clainmed by the plaintiff was a
speci fied anobunt on the basis of which interest was charged
which had the effect of increasing the damages sought for.
That was a case of a contractor who had brought a suit for
recovery of the anpbunt due from the Government Depart ment
and had added interest to the total <claim nmade by the
plaintiff. The Privy Council pointed out that as there was
no stipulation which authorized the plaintiff to charge
interest on the quantified amount of danmages, the plaintiff
was not entitled to any interest. Thus, in other words, the
ratio of the decision in Ruttanji Ranji’s case as also in
Wat ki ns Mayore & Conpany (supra) would apply only to such
cases where interest by way of damages is clainmed for
w ongful detention of a debt or where the interest is
claimed on a specified anpunt due or clainmed against any
debtor. The principle adunbrated in the two cases nentioned
above will not apply to cases where the plaintiff does not
claiminterest on a quantified amount or on danmages but
where the plaintiff nerely calculates interest as a
yardstick or neasure to assess the danages which he woul d be
entitled to. In the instant case the Courts below have
clearly found that the plaintiff had deposited a sum of Rs.
27,332-44 in the Bank soon after booking the consignnent
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with the railway admnistration. The plaintiff was a
stockist and as the npney in the Bank renmained idle for a
period of nore than six nonths due to the del ayed delivery
made by the Railway on account of its negligence, the
plaintiff merely clained conpensation for this delayed
delivery on the basis that if the amount was not | ocked up
it would have earned sone interest which would yield sone
profit to the plaintiff. Thus it is clear, therefore, that
in the instant case the plaintiff neither clained interest
on any quantified amount, nor did he claim profit due to
| oss of market.

In Digbijai Nath v. Tirbeni Nath Tewari a Division
Bench of the Allahabad H gh Court, while interpreting the
deci sion of the Privy Council referred to above, observed as
fol |l ows:

"W do not consider that this case is authority
for the proposition that interest cannot be clained by

way of damages for breach of a contract under s. 73,

Contract ‘Act. All that was held in it was that interest

cannot-be allowed by way of damges for wongful

detention of debt. * * * “The position is different
where interest is claimed as part of the damages for
breach of a contract.
A simlar view was taken by a Division Bench decision of the
Patna H gh Court in The Oficial Receiver, Calcutta High
Court and anot her
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v. Baneshwar Prasad Singh and another. W find ourselves in
conpl ete agreenent wth the principles laid down in those
cases.

For these reasons, therefore, we are of the opinion
that the decision of this Court in Watkins Mayore & Conpany
(supra) does not appear to be of any assistance to the
appellant, so far as the facts of the present case are
concerned. Thus it is clear that there is no question of s.
73 of the Contract Act overriding  the provisions of the
Interest Act, because in the instant case the Interest Act
has no application at all inasmuch as no interest i's clained
by the plaintiff at all but interest has been used as a
nmeasure to determne the conpensation which - the plaintiff
could seek against the appellant for its negligence .in
causing inordinate delay in the delivery of the goods. The
contention raised by the learned Solicitor-General on this
point is, therefore, overrul ed.

The plaintiff is not claimng the sumdecreed by way of
interest but he is claimng the damages calculated on a
particular basis. As a comon carrier the Railway is
undoubtedly responsible for breach of contract. In_the
instant case the Railway Receipt shows that the goods were
booked to be carried fromBhillai to Poona which is on the
Nagpur route. There was absolutely no reason -nor any
occasion for the Railway to divert the goods to a different
route and for taking the same to a different route and for
taking the same to Aurangabad which did not fall on the
route to Poona at all. The Courts below, therefore, rightly
found that the Railway was guilty of gross negligence.

The last question subnmitted by the I|earned Solicitor
CGeneral was that the plaintiff was not entitled to | oss of
profit or 1oss of market, because the plaintiff has not
pl eaded anywhere that he had obtained any permt for the
goods which, were a controlled commpdity and sustained | oss
of market. It is true that the plaintiff has not pleaded
this fact, but the plaintiff has not at all prayed for any
danmages on the ground of |oss of market or loss of profit.
The plaintiff has only claimed nom nal damages for the | oss
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whi ch occurred to him because of the anount of noney which
he had deposited in the Bank and was |ocked for nmore than
six nmonths due to the delayed delivery. The Trial Court has
al ready scaled down the amount from Rs. 2,378-65 to Rs.
1,250/- and we think the Trial Court was fully entitled to
do so.

In these circunstances, therefore, all the contentions
rai sed by the Solicitor General fail and we find no nerit in
this appeal which is accordingly dismssed with costs.

P.B.R Appeal dism ssed
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