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The prosecution story unl eashed by the prosecution agai nst the
three accused on the basis of fardbeyan of P.W 13-Santoshila, w dow of
deceased Rafayal Hembram recorded at Pal azori Police Station, to the effect
that on 31.7.1995 at about 8.30 p.m a dacoity took place in the house of the
conpl ai nant, followed by the nmurder of her husband by gunshot. The
further case of the prosecution is that the dacoits have also committed the
nmur der of Sobran Henbram a nei ghbour of the-i nformant who canme to the
spot on hearing the alarns. The dacoits have conmitted a dacoity in the
torchlight. The conplainant further stated that there was al so a burning
lantern. It was further alleged that the dacoits were not covering their faces.
The conpl ai nant found one of the dacoits having his face resenbling to that
of Sanatan Mirnu.

On the basis of the fardbeyan, a crininal case was set in notion
under Sections 396, 397, 398 and 412 |.P.C. The Trial Court after the
conclusion of the trial convicted the three accused including the appellant-
Sanat an Rana under Sections 396, 397 and 398 and recorded the conviction
and sentence for life and a fine of Rs.5,000/- in default rigorous
i mprisonnent for one year on three counts. Bei ng-aggrieved-all the
convi cted accused preferred separate crimninal appeals. The appellant-

Sanat an Rana preferred crimnal appeal no.130 of 2000. Accused-Hemnl a
Rana preferred crim nal appeal no.175 of 2000 and accused-Subodhan Rana
preferred crimnal appeal no.182 of 2000. The Hi gh Court allowed the
appeal preferred by accused Heml al Rana and di sm ssed t he appeal s
preferred by the accused Sanatan Rana (appellant herein) and accused
Subodhan Rana. The present appeal is filed by Sanatan Rana by specia

| eave.

We have heard the parties at |ength.

It appears fromthe judgnent of the Trial Court and not
di sputed to, by counsel for the appellant, that the sole ground agitated by the
accused before the Trial Court was the alleged identification of the appellant
by the prosecution-w tnesses nanely P.W9-Nrnmala Henbrum P.W11-

Sushila Hembrum P.W12-Tarshila and P. W13-Santoshilla in the test
identification parade. As already noticed in the fardbeyan, P.W13 only
stated that anong the dacoits who were entering inside fromoutside, the
conpl ai nant saw one dacoit whose appearance resenbl ed with that of

Sanat an Mur mu. Admittedly, in the FIR none of the accused has been
named. So this shows that none of the accused was known to the w tnesses.

The only question, therefore, that remains to be deternmined is
as to whether the accused has been properly identified by the prosecution-
wi tnesses in the course of test identification parade.

At this stage, we may di spose of f one argunent of counsel for
the appellant. It is contended that the accused were known to the
prosecution-wi tnesses particularly to P.W13. This argunment |acks logic. |If
this argunent is accepted then P. W13 woul d have nentioned all the nanes
in the fardbeyan itself. The fact that test identification parade was conducted
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woul d clearly show that the prosecution-w tnesses were not known to the
accused prior to the incident.

The test identification parade was conducted by P. W17-

Kri shna Kumar Srivastava on 14.8.1995. Counsel for the appellant

contended that the incident had taken place on 31.7.1995 and the test
identification parade was held on 14.8.1995 after a gap of about 14 days and

no credi bl e value could be attached to it. This subm ssion, in our view, is

m sconcei ved. The appel |l ant Sanatan Rana was arrested/surrendered on

11.8.1995 and the test identification parade was held on 14.8.1995 i.e. after a
gap of 2 days.

P.W17 was a judicial Mgistrate at Madhupur. In his
deposition he has stated that he has conducted the test identification parade
of the accused Subodhan Rana, Henmbram and Sanatan Rana in accordance
with rules. He further stated that P. W13-Santoshila has identified Sanatan
Rana. He has also stated that P.W9-Nirnala Hembrum P.W11-Sushila
Henmbrum and P. W 12- Tarshil a have correctly identified the appellant-

Sanat an Rana.

This witness declined to be cross-exam ned by counsel of the
ot her accused nanely accused- Henbram and accused- Subodhan Rana but
he was cross-exam ned by the counsel of the appellant-Sanatan Rana. He
was not at _all cross-exanined on any naterial point of his statenment-in-
chi ef . The only suggestion put to himwas that the accused at the tinme of
identification was saying that the w tnesses were known to them from before
to which he denied. = Therefore, the identification of the appell ant-Sanatan
Rana by P.Ws. 9, 11,12 and 13 in the test identification parade conducted by
P. W17 remai ns uni npeached.

Counsel for the appellant has also taken us to the cross-
exam nation of P.W.9, 11,12 and 13 during which a suggestion was made
to the P.W that they were known to the appellant from before and that the
appel l ant had visiting terns to the house of "P. W and they were known to
hi m before, were all denied by the witnesses in-categorical terns.

Lastly, counsel for theappellant raised a |legal question that an
of fence under Section 396 of the | PC was not at all established against the
appellant as in the instant case the nmurder had taken place followed by the
dacoity whereas the Section itself deals with dacoity with nurder. This was
objected to, by the | earned public prosecutor on the ground that the issue
was not raised before the Trial Court and the Hi gh Court and even before
this Court in Special |eave petition

Be that as it may, this subni ssion of 'the counsel for the
appel l ant is not based on evidence on record. It dehors the evidence on
record. P.W13 in her statement-in-chief in paragraph 2 has stated as
under : -

"When ny husband opened door, we saw, SOnMe persons were
beating sone body. And 3-4 persons were standi ng near by.
After noticing ny husband they said, "he is the teacher, 3-4
persons held himand took himat the corner. W were pushed

inside fromthe door. | fell down. And again stood up. Later
on they pushed all of us inside. They assaul ted (mar pit) us,
and took away, clothings, utensils and ornanents.. W were al

| adi es. "

Further, in paragraph 4 she stated:

"My husband was killed by gunshot outside the home. \While
going to the Police Station we conveyed everything to himand
gave our statenents, the officer in charge wote down the sane
to which | put nmy signature. This is ny signature (Exhibit 1
/4).

Basi ng on the aforesaid evidence, the Trial Court recorded its
finding in paragraph 11 as under: -

"There is legal and reliable evidence on the record of natura
and conpetent witnesses worthy of credit to substantiate the
prosecution case that the dacoity has taken place in the house of
the informant at 8.30 p.m on 31.7.1995 and in the course of
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dacoity Rafayal Henbram the husband of the informant and
one Sobran Henmbram have been done to death by the dacoits."”

This woul d show dacoity with murder. Section 396 is clearly attracted.
Therefore, this contention of the counsel for the appellant has al so no
substance. In the result, there is no nmerit in this appeal. Accordingly, it is

di sm ssed.




