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ACT:

Bonbay Rents, Hotel and Lodgi ng House Rates Control Act
1947--Section 13(1) (b)--Suit for eviction on the ground of
bona fide and personal need of a |andlord--Wether right to
sue survives . to his heirs--Requirement of firm in which
landlord is a partner whether ~his requirenent--Wether
decree passed in favour of landlord can be disturbed on his

deat h.
HEADNOTE
Thakordas, father of 3 appellants, was 'the owner-of the
suit prenmn ses. He was a partner in a firm which. ‘had 3
other partners. One of the partners was appellant ‘No. 1,
the son of Thakordas and two partners were outsiders. A

suit for eviction was filed against the respondent on the
ground that Thakordas required the premises for the said
firm reasonably and bona fide wthin the neaning of s.
13(1)(g) of the Bonbay Rent Act, 1947. The trial court
passed a decree for eviction in respect of a portion of
the prem ses. Thereafter, Thakordas died and the present
appel l ants who are his sons filed an appeal. Likew se the
tenant also filed an appeal. Appellants No. 1 and 2 togeth-
er with some outsiders continued the firm _However, appel-
ant No. 3 a minor son of Thakordas was not-adnmitted to the
benefit of the partnership. The First Appellate Court
confirmed the decree of the trial court. The revision
application filed by the tenant was all owed and one fil ed by
the appellants was dism ssed by the H gh Court relying on
the decision of this Court in Phul Rani & Os. .
Naubat Rai Ahluwalia [19731 3 SCR 679.
In an appeal by special |eave, the appellants contended:

1. Phul Rahi’s case was not correctly decided and the
ri ght of Thakordas survived in favour of the appellants.

2. The requirenent of the firmin which the landlord is a
partner will be the requirenent of the | andl ord.

3. Since the decree had already been passed in favour
of Thakordas before his death it could not be disturbed on
his death either in appeall or in revision
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Di sm ssing the appeal

HELD: (1) Phul Rani’'s case was wongly decided. |If the
law permtted the eviction of the tenant for the require-
ments of the landlord "for occupation as a residence for
hi nsel f and menbers of his fam|ly" then the requirement was
both of the landlord and the nenbers of his famly. On his
death, the right to '.sue did survive to the nenbers of the
famly of the deceased landlord. After the death of the
original landlord the senior nmenber of his fanmly takes his
pl ace, and is well competent to continue the suit for evic-
tion for his occupation and the occupation of the other
menbers of the famly. [343 H, 344 A--B]

(2) It is doubtful whether the requirenent of the prem
ises by the landlord for occupation by the firmin which he
is a partner will tantampunt to occupation by hinself. Even
if it is assunmed that it will amount to occupation by the
l andl ord, ~sincein the new firmthe mnor son of Thakordas
was not- admitted to the benefits of the partnership he had
no interest-in the said firm Therefore, as far as appellant
No. 3 is concerned, he could in no sense be said to require
the premises. [344 C--(Q

(3) The conclusion in Phul Rani’s case that if a decree
had been already passed in favour of the plaintiff that
could not be disturbed on his death is not correctly decid-

ed. In fact, no final opinion was expressed in Phul, Rani’s
case on that question. [344 H 345 Al
342

Phul Rani = & Os. v. Naubat Rai Ahluwalia [1973] 3 S.CR
679, overruled.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 487-488 of
1976.

(Appeal by Special Leave fromthe Judgnment and O der
19.12.1973 of the Gujarat High Court in/ Cvil Revision
Application No. 540 and 678 of 1970).

S. K. Dholakia and R C. Bhatia, for the appell ants.
R P. Bhatt and H S. Parihar for 1. N Shroff, for the re-
spondent .
The Judgnent of the Court was delivered by

UNTWALI A, J. In these appeals by special |eave the ques-
tion which fails for our determination is whether the deci-
sion of a Bench of this Court consisting of two |earned
Judges in Phul Rani & Ors. v. Naubat Rai Ahluwalia(l) is

correct. If not, whether the appellants are entitled to get
a decree for eviction in respect of  the suit premn ses
agai nst the defendant respondent.

Thakor das Bhagwandas--the father of the three appellants was
owner of the suit premises. He was a partner in a partner-
ship firmstyled as Jai H nd Silk Weaving Wrks. There were
three nore partners in the firmone of whomwas Shantila

Thakordas, appellant No. 1, son of Thakordas Bhagwandas.

The other two were outsiders. The suit was filed against
respondent Chi manl al Maganlal Telwala for his eviction from
the prem ses on several grounds. The only ground which need
to be nentioned for the purpose of the disposal of this
appeal is Thakordas's claimof requiring t he prem se.
reasonably and bona-fide for occupation by hinself wthin
the neaning of section 13(1)(g) of the Bonbay Rents, Hote

and Lodgi ng House Rates Control Act, 1947. The necessity
pl eaded by the original plaintiff was that he required the
prem ses for the use of the partnership firmaforesaid in
which he was a partner. The Trial Court decreed the suit
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in part on April 30, 1965 and passed a decree for eviction
of the tenant froma portion of the suit prem ses. Bot h
sides went up in appeal before the First Appellate Court.
Thakordas was dead and his heirs, namely, the present appel -
lants were the appellants in one appeal and respondents in
the other. The first Appellate Court by its judgnment dated
Noverber 10, 2966 namintained the partial decree nade by the
Trial Court with slight nodification. Both the parties went
in revision before the Gujarat H gh Court. The H gh Court
set aside the decree dated Novenber 10, 1966 of the Fi rst
Appellate Court and renmanded the case to it for a fresh
di sposal of the appeal after trying out an additional issue
of conparative hardship of the landlord and the tenant as
al so the question as to whether the substituted heirs of the
original plaintiff ‘required the prem ses reasonably and
bona-fide for their occupation

The first Appellate Court after remand again passed a
decree for eviction froma portion of the suit prem ses on
March 31, 1970. Two
(1) (1973) 3 S.C R 679.

343
revisions were takento the High Court--one by the appel-
| ant s and the other by the respondent. Foll owi ng the

decision of ‘this~ Court in Phul Rani’s case (supra) the Hi gh
Court allowed the respondent’s revision, rejected that of
the appellants and dism ssed their suit for eviction in
toto. Hence these appeal s.

The forenpst and the first question urged before us by
M. Dhol akiia was that Phul Rani’s case was not correctly
decided. We agree with this contention and say with respect
that we do not subscribe to the view expressed by the Bench
of this Court in that case. ~The original plaintiff in
that case had filed the application for evi ction under
section 14(1)(e) of the Delhi Rent Control Act, 1958. The
application was dismissed in the first instance by the
Additional Rent Controller, Delhi on the ground that the
notices to quit were not (valid. Plaintiff filed an appeal
but died during its pendency. H's widow, /son and two
married daughters and two children of a deceased daughter
were allowed to be substituted by the Rent” Control Tribu-
nal where the appeal was pending. The case was remanded by
the Tribunal and after remand the Additional Rent Controller
hel d that sonme of the substituted persons require the prem
i ses bona-fide for their occupation. The tenant’'s appea
to the Tribunal failed. The Hi gh Court of Delhi on a fur-
ther appeal by the tenant took the viewthat the right to
sue did not survive to the heirs of the plaintiff and /on
that ground it dism ssed the ejectnent application. The case
cane up to this Court. The view of the H-gh Court was
affirmed. The rel evant words of personal requirement of the
prem ses in section 14(1)(e) of the Delhi- Act are: "for
occupation as a residence for hinmself and nenbers of his
famly." The original plaintiff had pleaded:

"The prem ses are required bonafide by the
petitioner for occupation as a residence for ~him
self and nenbers of his famly and that the peti-
ti oner has no other reasonably suitable residentia
accommodati on. "

This Court took the view

"Thus, the requirement pleaded in the eject-
nment application and on which the plaintiff has
rounded his right to relief is his requirenent, or
to use an expression which will effectively bring
out the real point, his personal requirenent. | f
the ejectment application succeeds--we will forget
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for a nonent that the plaintiff is dead the prem
ises in the possession of the tenant may conme to
be occupied by the plaintiff and the nmenbers of his
famly but that does not nmmke the requirenent
pl eaded in the application any the less a persona
requi renent of the plaintiff. That the nmenbers of
his famly nmust reside with himis his requirenent,
not theirs. Such a personal cause of action
must perish with the plaintiff."
In our considered opinion in face of the wordings of section
14(1)(e) of the Delhi Act, the view expressed in Phul Rani’s
case, as stated

6-114SCl/ 76
344
above, is not correct. |If the law pernmitted the evi ction

of the tenant for the requirenent of the landlord "for
occupation as _a residence for hinmself and nmenbers of his
famly",” then the requirement was both of the landlord and
the nenbers of his famly. On his death the right to sue
did survive to the nenbers of the family of the deceased
[landlord. We are unable to take the view that the require-
ment O the occupation of the nenmbers of the fanmily of the
original landlord was his requirement and ceased to be the
requi renment ~ of the nmenbers of his famly on his death.
"After the /'death of the original |andlord the senior nenber
of his famly takes his place and is well conpetent to
continue the suit for evictionfor his occupation and the
occupation of the other menbers of the famly. Many of the
substituted heirs of the deceased |andlord were undoubtedly
the menbers of his famly and the two married daughters and
the children of a deceased daughter in the circunstances
could not be held to be not nenbers of the famly of the
deceased | andl ord.

But even so the appel l'ants cannot succeed in this ap-
peal . Firstly it is doubtful whether the requirement of the
prem ses by the landlord for occupation by the partnership
firmin which he is a partner will be tantanmount to "occupa-
tion by hinmself" i.e. by the landlord. Certain decisions of
some High Courts were brought to our notice taking the view
that it is so. W refrain fromexpressing our opinion in
that regard. W assume, as seens to have been the view of
the Hgh Court in this case, that the requirenment of the
prem ses for the use of a partnership firmby the | andlord
in which he is a partner is covered by section 13(1)(g) of
the Bonbay Act. Yet on the facts of this casethere is "an
i nsurnountable difficulty in the way of the appellants:
From the judgnment dated March 31, 1970 of the First Appel -
ate Court it would appear that on the death of Thakordas in
June, 1965 a new partnership was constituted. One of his
sons Shantilal who was a partner frombefore was taken as a
partner in the new partnership al ongw th Thakordas’'s anot her
son Dhanvantl al Thakordas, appellant No. 2. 'There were sone
out si der partners. Hari sh Thakordas, appellant No. 3, a
m nor son of Thakordas had not been admitted to the benefits
of the partnership. He had, therefore, no interest in  the
partnership firmJai Hnd Silk Waving Wrks. The Appellate
Court took the viewthat the .substituted plaintiffs wanted
to use the suit prem ses for ,the purpose of godown for
keepi ng the yarn clothes and machinery articles and also for
a retail shop and show roomof the partnership. This in no
sense could be the requirenment of appellant Harish even
assumng that it could be said tO be the requirenent of his
two cider brothers appellants 1 and 2. 1In that view of
the mtter we have got to dismiss the appeal although M.
Dhol aki a, |earned counsel for the appellants succeeded in
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persuading us to differ fromthe ratio of Phul Rani’s case.
Counsel for the appellants endeavoured to bring their

case within one of the exceptions noted in Phul Rani’'s case.

He subnmitted that a decree had al ready been passed in favour

of the original plaintiff by the Trial Court and that could

not be disturbed on his death either in appeal or revision

We do not accept the contention as sound or

345

correct. In Phul Rani’s case no final opinion was expressed

on this question. Moreover, we find that on the earlier

occasi on the H gh Court had set aside the decree and re-

manded the suit to the First Appellate Court for a fresh

deci si on. There was, therefore, no decree in existence to

attract the exception

In the result the appeals fail and are dism ssed but wi thout

costs.

P.H P. Appeal s di s-

nm ssed.
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