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Dr. ARIJI'T PASAYAT, J.
1. Leave granted.

2. Chall enge in this appeal is to the order passed by a

Di vi sion Bench of Calcutta Hi gh Court, upholding the

convi ction and sentence of the appellant who was found guilty
of of fence puni shabl e under Sections 302 of the Indian Penal
Code, 1860 (in short \021I PC\022) and was sentenced to undergo
i mprisonnent for life.

3. Prosecution case in a nutshell is as follows:

On 28.9.1993, between 6.45 p.m and 7.00 p.m Sisir Kr.
Das @A oy (hereinafter referred to as the \02ldeceased\ 022) was shot
by the present appellant in front of his house at College Para
and i mredi ately thereafter Ajoy was shifted to hospital where
after ten days he succunbed to his injuries. One Satya Ranjan
Das (PW1), cousin brother of Ajoy, getting information from
one | ocal boy about the occurrence, cane to learn frominjured
Ajoy at hospital that he was shot at by his stepuncle Bijoy
Das. The appellant imediately thereafter | odged the witten
conpl aint at Raijung P.S.

On the basis of the witten conplaint of Satya Ranjan
Das whi ch was received by the local P.S. at about 19.50 hours
of 28.9.1993 S.1. S. Pradhan of Raijung P.S. took up the
investigation and in course of investigation, he visited the
pl ace of occurrence, nmade seizure in respect of a bicycle used
by the victim A oy, visited hospital and recorded statenent of
Aj oy and ot her wi tnesses of the occurrence, collected
decl aration given by Aloy to the attendi ng doctor and S. |
Pradhan al so coll ected the post nortemreport and finally,
submi tted charge sheet against the present appellant both
under Section 302 IPC as well as under Section 25/27 of the
Arms Act, 1959 (in short \021Arms Act\022). The | earned Sessions
Judge after fram ng charge under Section 302 IPC as well as
under Section 25/27 of the Arns Act explained the sane to
the appellant and the appellant pleaded not guilty to both the
charges and clainmed for trial

Prosecution, during trial exam ned 16 w tnesses
including PW1 the FIR naker, PW4 wife of the deceased who
was an eyewi tness of the occurrence and PW6, PW8 and
PW9. who cane to |earn from deceased Aj oy that he was shot
at by the appellant. Prosecution also examnm ned PW 14 doctor
Ji ban Krishana Bhaduri who conducted operation of Ajoy and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of

who al so recorded a declaration of Aoy disclosing the nanme of
the appellant as his assailant, PW15 Dr. Rash Behari Ghosh
conduct ed post-nortem exam nation and PW 16 was the
investigating officer. Apart fromoral evidence, prosecution
al so produced before the Trial Court the witten conplaint of
PW 1, bed head ticket of Ajoy Das consisting declaration of

Aj oy recorded by PW 14, post-nortemreport and severa

seizure lists.

The | earned Trial Court, on perusal of prosecution
evi dence both oral and docurmentary and after considering
subm ssions of both the sides, found the present appell ant
guilty of the offence under Section 302 |IPC and he was
convi cted accordingly. However, the Trial Court did not find
any material to hold the appellant guilty for the offence under
Section 25/27 of the Arns Act.

4. The Trial Court placed reliance on the evidence of PWM
the wife of the victimand also relied on the evidence of PW 6,
8 and 9 along with PM. It is to be noted that the deceased
during his treatnment in the hospital had categorically stated
that the appellant has assaulted him The Trial Court did not
find any substance inthe plea that at the behest of PW the

fal se case has been foisted.

5. In appeal the Hi gh Court, as noted above, dism ssed the
appeal
6. In support of the appeal |earned counsel for the appellant

submtted that the evidence of PW clearly |acks credence.
The al | eged statenent before PW 6, 8, 9 and 14 cannot be
treated as a dying declaration. Learned counsel of ‘the

respondent-State on the other hand supported the judgnent

7. W see no reason to doubt the veracity of the dying
decl arati ons especially since there is consistency between
them W see no reason why the doctor or the other wtnesses
shoul d make a fal se statenment about the dying declaration
There is no allegation of enmty between the accused and

t hese persons.

As observed by this Court in Narain Singhv. State of
Haryana  AIR vide para 7: (SCC p. 267, para 7)

\ 023A dyi ng decl aration nade by a person on the
verge of his death has a special sanctity as at
that sol entm nmoment a person is nost unlikely

to nmake any untrue statenment. The shadow of

i npendi ng death is by itself guarantee of the
truth of the statement of the deceased
regardi ng the circunstances leading to his
death. But at the same time the dying
declaration |ike any other evidence has to be
tested on the touchstone of credibility to be
acceptable. It is nmore so, as the accused does
not get an opportunity of questioning veracity
of the statenent by cross-exam nation. The
dyi ng declaration if found reliable can formthe
base of conviction.\024

8. In Babulal v. State of MP. (2003 (12) SCC 490) this Court
observed vide in para 7 of the said decision as under: (SCC p.

494)

\ 023A person who is facing i mm nent death, with

even a shadow of continuing in this world

practically non-existent, every mpotive of
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fal sehood is obliterated. The m nd gets altered
by nmost powerful ethical reasons to speak only
the truth. Great solemity and sanctity is
attached to the words of a dying person

because a person on the verge of death is not

likely to tell lies or to concoct a case so as to
i mplicate an innocent person. The naximis \021la
man will not meet his Maker with a lie in his

nout h\ 022 (neno noriturus praesumtur nmentiri).
Mat hew Arnol d said, \021truth sits on the lips of a
dyi ng man\ 022. The general principle on which the
species of evidence is adnmitted is that they are
decl arations made in extremty, when the

party is at the point of death, and when every
hope of this world is gone, when every notive

to fal sehood is silenced and m nd i nduced by

the nost powerful consideration to speak the
truth; situation so sol emm that llaw consi ders

the same as creating an obligation equal to

that which is inposed by a positive oath
admi ni stered in a court of justice.\024

9. In Ravi v. State of "T.N. ((2004 (10) SCC 776) this Court
observed that: (SCCp. 777, para 3)

\0231f the truthfulness of the dying declaration

cannot be doubted, the sane al one can form

the basis of conviction of an accused and the

same does not requiire any corroboration,

what soever, in | aw. \024

10. In Muthu Kutty v. State (2005 (9) SCC 113) vide para 15
this Court observed as under: (SCC pp. 120-21)
\ 02315. Though a dying declaration is entitled to
great weight, it is worthwhile to note that the
accused has no power of cross-examn nation.

Such a power is essential for eliciting the truth
as an obligation of oath could be. This is the
reason the court also insists that the dying

decl arati on shoul d be of such a nature as to
inspire full confidence of the court in.its
correctness. The court has to be on guard that
the statement of the deceased was not as a

result of either tutoring, or pronpting or a
product of imagination. The court nust be

further satisfied that the deceased was in a fit
state of nind after a clear opportunity to
observe and identify the assailant. Once the
court is satisfied that the declaration was true
and vol untary, undoubtedly, it can base its
conviction without any further corroboration. It
cannot be |laid down as an absolute rule of |aw
that the dying declaration cannot formthe sole
basi s of conviction unless it is corroborated. The
rule requiring corroboration is merely a rule of
prudence. This Court has laid down in severa
judgrments the principles governing dying

decl arati on, which could be sumred up as

under as indicated in Paniben v. State of

Guj arat (1992 (2) SCC 474) : (SCC pp. 480- 81
paras 18-19) (enphasi s suppli ed)

(i ) There is neither rule of |aw nor of prudence
that dying declaration cannot be acted upon

wi t hout corroboration. (See Munnu Raja v.

State of MP. (1976 (3) SCC 104)
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(ii) If the Court is satisfied that the dying
declaration is true and voluntary it can base
conviction on it, wthout corroboration. (See
State of U.P. v. Ram Sagar Yadav and

Ramawati Devi v. State of Bihar (1985 (1) SCC
552)

(iii) The court has to scrutinise the dying
decl aration carefully and must ensure that the
declaration is not the result of tutoring,
pronmpting or imagination. The deceased had

an opportunity to observe and identify the
assailants and was in a fit state to make the
declaration. (See K Ramachandra Reddy v.
Public Prosecutor (1976 (3) SCC 618)

(iv) Wiere dying declarationis suspicious, it
shoul d not be acted upon wi thout

corroborative evidence. (See Rasheed Beg v.

State of MP. (1974 (4) SCC 264)

(v) Were the deceased was unconsci ous and

coul d never nake any dyi ng decl aration the
evidence with regard toit isto be rejected. (See
Kake Singh v. State of M P.(1981Supp. SCC 25)

(vi) A dying declaration which suffers from
infirmty cannot formthe basis of conviction
(See Ram Manorath v. State of U P. (1981 (2)
SCC 654)

(vii) Merely because a dying declaration does
not contain the details as to the occurrence, it
is not to be rejected. (See State of Maharashtra
v. Krishnamurti Laxmi pati Naidu (1980 Supp

SCC 455)

(viii) Equally, merely because it is a brief
statement, it is not to be discarded. On the
contrary, the shortness of the statement itself
guarantees truth. (See Surajdeo Qha v. State
of Bihar (1980 Supp. SCC 769))

(ix) Normally the court in order to satisfy
whet her deceased was in a fit mental condition
to nake the dying declaration | ook up to the
nedi cal opinion. But where the eyew tness

said that the deceased was in a fit and
conscious state to make the dying declaration

the medi cal opinion cannot prevail. (See
Nanhau Ramv. State of MP. (1988 Supp. SCC
152)

(x) Where the prosecution version differs from
the version as given in the dying declaration
the said declarati on cannot be acted upon.

(See State of U. P. v. Madan Mhan (1989 (3)
SCC 390 )

(xi) Where there are nore than one statemnent

in the nature of dying declaration, one first in
point of time nmust be preferred. OF course, if
the plurality of dying declaration could be held
to be trustworthy and reliable, it has to be
accepted. (See Mdhanl al Gangaram Gehani v.

State of Maharashtra (1982 (1) SCC 700)\024

11. A perusal of the various decisions of this Court, sone of
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whi ch have been referred to above, shows that if a dying
declaration is found to be reliable then there is no need for
corroboration by any w tness, and conviction can be sustained
on its basis al one.

12. The evidence of PW. 6, 8 and 9 clearly shows that the
deceased imedi ately prior to his death had di scl osed to PW§.
6, 8 and 9 that he had suffered injuries at the hands of the
appel lant. Additionally, in the bed-head ticket which was

exhi bited, PW14 categorically noted the statenent of the
deceased that he had been assaulted by the accused. The

evi dence of PW was to the effect that she was waiting for her
husband standing in front of their house. She stated that the
deceased was conming by a bicycle. She also could note that

the appellant as follow ng the deceased and fired shot at the
deceased. Wen the evidence of PW 4, 6, 8 and 9 is

anal yzed, the inevitable conclusion, as was rightly observed by
the Trial Court and the H gh Court, is that the appellant had
fired the shot which resulted in the death of the deceased.

13. That being so, thereis no nerit in this appeal and the
same i s dismssed




