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CASE NO. :
Appeal (civil) 3648 of 2002
Appeal (civil) 3649 of 2002
Appeal (civil) 3650 of 2002
Appeal (civil) 3651 of 2002
PETI Tl ONER
NALAKATH SAI NUDDI N

Vs.
RESPONDENT:
KOORI KADAN SULAI MAN
DATE OF JUDGVENT: 08/ 07/ 2002
BENCH

R C. LAHOTI & B.N. AGRAWAL.

JUDGVENT:

R C. Lahoti, J.

Leave to appeal granted in all the petitions.

The suit property is a building situated within the jurisdiction of
Rent Control Court of Kozhi kode. The plan of the property shows
that it is a shop with openings ontwo sides. Though the property is
one, however, it has been nunbered by the |ocal authority by
assigning two Door Nos., i.e. Door No.6/481 and 6/482. @ The snal
corner of the shop situated between the openings on 'the two sides has
been assigned No. 6/482 while the renmaining entire 'shop is assigned
Door No. 6/481. The property was owned by Kunhilakshm alias
Leel anma and others and held on tenancy by Nalakath Sai nuddi n, the
appel lant, on a nmonthly rent of Rs.65/-, the tenancy being a single
tenancy for Doors Nos. 6/481 and 6/482. The tenancy had
commenced in the year 1969. Sonetinme in the year 1972, Door
No. 6/ 482 was subl et by the appellant to the respondent Koori kadan
Sul ai man on a nmonthly rent of Rs.100/-. On 12.9.1988, the
respondent purchased the entire property (i.e. including both the
Doors) fromthe then owners of the property. The respondent then
served a notice on the appellant calling upon himto surrender
possessi on over the property in his possession. The notice was
foll owed by an application filed by the respondent in the Rent Contro
Court for an order directing the tenant to put the'landlord in
possession of the building on three grounds, viz., (i) that the appellant
was in arrears of rent, (ii) that the building was bona fide needed for
his own occupation, and (iii) that the respondent occupying only a part
of the building required additional accombdati on i n occupati on of
the appellant for the Iandlord s personal use, the grounds as
contenpl ated respectively by Sections 11(2)(b), 11(3) and 11(8) of the
Keral a Buil dings (Lease and Rent Control) Act, 1965 (hereinafter,
"the Act’, for short).
The Rent Control Court negated the availability of grounds
under sub-Sections (3) and (8) of Section 11 of the Act but ordered
the eviction of the appellant on the ground of non-paynment of arrears
of rent under Section 11(2)(b). Both the parties preferred their
respecti ve appeals before the Rent Control Appellate Authority. The
appeal preferred by the tenant was dism ssed. The appeal preferred by
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the landlord was allowed in part. The eviction of the appellant was
ordered under Section 11(8) of the Act in addition to Section 11(2)(b),
as directed by the Rent Control Court. The dismissal of claimfor

evi ction under Section 11(3) by the Rent Control Court was upheld by
the Appellate Authority. Feeling aggrieved by the decision of the
Appel |l ate Authority, the tenant preferred a revision under Section 20
of the Act before the High Court. The landlord did not prefer any

revi sion agai nst the order of the Appellate Authority. |In the revision
preferred by the tenant, the Hi gh Court has, by its inmpugned

judgrment, upheld the order of eviction under Section 11(2)(b). As to
avail ability of ground of eviction under Section 11(8), the H gh Court
has held that the same was not available to the Iandlord. However, in
the opinion of the Hi gh Court, the order for eviction could be
sust ai ned under Section 11(3) of the Act. Accordingly, the High

Court nodified the judgnent of the Appellate Authority by hol ding

that in addition to the ground under Section 11(2)(b), the order for
evicti on woul d be sustainable under Section 11(3) of the Act. The
tenant has filed two petitions seeking | eave to file appeals by specia
| eave. = The landlord has also filed two petitions seeking special |eave
to appeal agai nst the judgnent of the H gh Court and praying for
eviction of the tenant under Section 11(8) of the Act also. However,
in the narration of facts herein we have referred to the status of the
parties as they are arrayed in appeals arising out of SLP(C) Nos.1599-
1600/ 2001 filed by tenant.

In so far as the order for eviction under Section 11(2)(b) of the
Act is concerned, the |earned counsel for the tenant submitted that the
tenant has, as contenpl ated by Section 11(2)(c) of the Act, deposited
the anobunt of arrears of rent with interest and cost of proceedi ngs
within the tine appointed thereunder, and, therefore, the order for
eviction on that ground is liable to be vacated and that being the
position of law the tenant does not wi sh to contest the order for
eviction on that ground as in view of the subsequent act of the tenant
the order has ceased to be effective and the dispute in appeal, to that
extent, is rendered acadenic nerely. The validity of the order of the
H gh Court, in the light of the cross appeals, remains to be tested by
finding out whether the order of eviction can be sustained under
Section 11(3) or 11(8) of the Act.

Shri T.L.V. lyer, |earned senior counsel for the tenant-appellant
has submitted that the Appellate Authority had negated availability of
ground under Section 11(3) of the Act and in view of the | andl ord
havi ng not preferred any revision to the H gh Court under Section 20
of the Act disputing the order of the Appellate Authority to the extent
to which the claimunder Section 11(3) of the Act was disallowed, the
sanme had achieved a finality and the Hi gh Court did not have
jurisdiction to pass an order for eviction under Section 11(3) of the
Act once the availability of ground under Section 11(8) was al so
negated by the Hi gh Court. The decree under Section 11(3) of the Act
passed by the H gh Court deserves to be set aside for this short reason
Shri P.Krishnamurthy, the | earned senior counsel for the
| andl ord has di sputed the correctness of the subm ssion made by Shr
T.L.V. lyer and urged that a landlord in his capacity as respondent, in
a revision before the High Court preferred by the tenant under Section
20 of the Act, can support the decree by urging availability of a
ground for eviction though deci ded agai nst himby the order
i mpugned before the High Court. He also submtted that even
ot herwi se, the Hi gh Court was not justified in holding non-availability
of ground under Section 11(8) of the Act to the landlord and the Hi gh
Court ought to have sustained the decree for eviction under Section
11(8) itself for which purpose the landlord has fil ed appeal by specia
| eave before this Court. In his reply Shri T.L.V. lyer, the |earned
seni or counsel for the tenant submtted that ground under Section
11(8) of the Act was not available to the landlord as the part of the
bui | di ng whi ch he was occupying was in his capacity as sub-tenant
and not as a landlord. He subnitted that in as much as the |andlord
was hol di ng shop No. 6/482 as sub-tenant while shop No. 6/481 and
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6/ 482 were both held by the tenant under a single tenancy, in spite of
purchase by the | andlord fromthe previous owner the tenant renains a
tenant in shop No. 6/481 and sub-tenancy of the |andl ord over shop

No. 6/482 did not cone to an end by applying the doctrine of merger.
Shri P. Krishnanmurthy, Senior Advocate, appearing for the |andlord,

has disputed the correctness of the subni ssions rmade by Shri Iyer.

In these cross-appeals two questions arise for decision:- (i)

when an order for eviction is passed on one of the several grounds
urged by the landlord, can the landlord-respondent in a revision filed
by tenant under Section 20 of the Act, support the order for eviction
by di sputing correctness of finding, adverse to him on another ground
for eviction and urging before the revisional court to uphold the

avai lability of such ground so as to sustain the order for eviction? (ii)
whet her on the facts and in the circunstances of the case, the High
Court was justified in holding non-availability of ground for eviction
under Section 11(8) of the Act?

The rel evant provisions of the Act are sub-Sections (3) and (8)

of Section 11 and Section 20. The sanme are reproduced hereunder: -

"11. (3) A lLandlord nay apply to the Rent

Control Court for an order directing the tenant to

put the l'andlord in possession of the building if he

bona fide needs the building for his own

occupation or for the occupation by any menber of

his fam |y dependent on him

Provi ded that the Rent Control Court. shal
not give any such direction if the |andlord has
anot her building of his own in his possessionin the
same city, town or village except where the Rent
Control Court is satisfied that for special reasons,
in any particular case it wll be just and proper to
do so:

Provided further that the Rent Control Court
shall not give any direction to a tenant to put the
l andl ord in possession, if such tenant is dependi ng
for his livelihood nmainly on the incone derived
fromany trade or business carried on in such
building and there is no other suitable building
available in the locality for such person to carry on
such trade or business:

XXX XXX XXX

11. (8) A landlord who is occupying only a

part of a building, my apply to the Rent Contro
Court for an order directing any tenant occupying
the whole or any portion of the remaining part of
the building to put the landlord in possession
thereof, if he requires additional accombdation
for his personal use

20. (1) In cases where the appellate authority
enpower ed under section 18 is a Subordinate

judge, the District Court, and in other cases the
H gh Court, may, at any tine, on the application of
any aggrieved party, call for and examine the
records relating to any order passed or proceedings
taken under this Act by such authority for the
purpose of satisfying itself as to the legality,
regularity or propriety of such order or

proceedi ngs, and may pass such order in reference
thereto as it thinks fit.

(2) The costs of and incident to al
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proceedi ngs before the H gh Court or District
Court under sub-section (1) shall be inits
di scretion."

As to the first question, Shri lyer, the | earned senior counsel for
the tenant submitted that the revisional jurisdiction can be invoked by
an aggrieved party by putting in issue 'any order’ and the jurisdiction
conferred on the revisional Court is to test the legality, regularity or
propriety of 'such order’ and then to pass a just order 'in reference
thereto’ . Enphasizing the words 'such order’ and 'in reference
thereto’, Shri lyer submitted that the revisional jurisdiction is invoked
by the person aggrieved by such order putting in issue that part of the
order with which he feel s aggrieved and, therefore, the revisiona
Court can exercise jurisdiction by making a just order touching only
that part of the inpugned order which has been put in issue by the
revi sion-petitioner and that is determinative of the scope of hearing in
revision as also of the subject-matter with reference to which the
revi sional jurisdiction can be exercised. He further submtted that it
was open for the | andlord-respondent to file a revision against that
part of the order with which he felt aggrieved and in the absence of
the respondent havi ng not done so the H gh Court could not have, in a
revision preferred by the tenant-appellant, interfered with and
reversed that part of ‘the order which was adverse to the respondent.

We do not find oursel ves persuaded to agree with the | earned senior
counsel for the tenant-appellant.

I n Shankar Ranthandra Abhyankar Vs. Krishnaji Dattatraya
Bapat, 1969 (2) SCC 74, it has been held that revisional jurisdiction
part akes the appel llate jurisdiction of a superior Court. The right of
appeal is one of entering a superior Court and invoking its aid and
interposition to redress the error of the Court below Two things
which are required to constitute appellate jurisdiction are : the
exi stence of the relation of superior and inferior Court and the power
on the part of the forner to review decisions of the latter. Wen the
aid of the Hgh Court is invoked on the revisional side it is done
because it is a superior Court and it can interfere for the purpose of
rectifying the error of the Court below. Subject to limtations placed
on the exercise of revisional jurisdiction, it remains a part of the
general appellate jurisdiction of a superior Court in a wi der and |arger
sense.

In Major S.S. Khanna Vs. Brig. F.J. Dhillon, (1964) 4 SCR
409, this Court held that when revisional jurisdiction is exercised in
relation to a 'case’ it can also be exercised in relation to a part of a
case. Hidayatullah, J. (as His Lordship then was), in his separate
concurring opinion, conpared the revisional jurisdictionof the Hi gh
Court with the jurisdiction to issue a wit-of Certiorari and held that
the revisional jurisdiction is clearly in the nature of a proceeding on a
wit of Certiorari though H s Lordship al so pointed out the essentia
di fferences between the two powers. However, Hi s Lordship clearly
opined that the revisional jurisdiction is conferred to keep the
subordinate Courts within the bounds of their jurisdiction and once a
flaw of jurisdiction is found the H gh Court exercising revisiona
jurisdiction need not quash and renit as is the practice in English Law
under the wit of Certiorari but can itself pass such order as it 'thinks
fit.

In Babul al Nagar & Ors. Vs. Shree Synthetics Ltd. & O's.,
(1984) Suppl. SCC 128, it was held that once a jurisdiction is
conferred to exanmine the propriety or inpropriety of the order, the
jurisdiction is wide. One neani ng assigned to the expression

"propriety’ is 'justice’. A jurisdiction to examne the propriety of the
order or decision carries with it the same jurisdiction as the origina
authority to cone to a different conclusion on the said set of facts. |If

any other view is taken the expression '"propriety’ would lose its
signi ficance.
In Hukunchand MIls Ltd. Vs. The Conm ssioner of |ncomne
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Tax, Central Bonbay, (1967) 1 SCR 463, Section 33(4) of the
I ncome Tax Act, 1922 canme up for the consideration of this Court.
The provision conferred the Appellate Tribunal with power to 'pass
such orders thereon as it thinks fit’'. It was urged that the word
"thereon’ restricts the jurisdiction of the Tribunal to the subject matter
of the appeal. This Court held that the Tribunal was conferred with
power to pass such orders as could be passed by the Appellate
Assi stant Conmm ssi oner whose order was inpugned before the
Tribunal. It was further held that in an appeal preferred by the
assessee it was certainly open to the Department to support the finding
of the Appellate Assistant Comm ssioner on any of the grounds
deci ded against it.

It was also held in Snt. Gangabai Vs. Vijay Kumar & O's.,
(1974) 2 SCC 393 __ 'no appeal can lie against a nere finding' and, if
filed, shall be liable to be dismssed as not maintainable. In Seetaram
& Os. Vs. Sm. Ranmmbai & Anr., AIR 1958 MP 221, the Division
Bench consisting of M Hidayatullah, CJ and P.K. Tare, J., (as their
Lordships were then), considered C ause 21 of the C. P. and Berar
Letting of Houses and Rent Control Order, 1949 which provides for
an appeal' being preferred by "any person aggrieved by an order’ of the
Controller to the Deputy Commi ssioner who shall decide the appeal
Eviction was sought for on three grounds but was allowed by the
Controller only on one ground. |In an appeal preferred by the tenant
the landlord was not pernmitted by the Deputy Conm ssioner to
establish that the /other two grounds on which perm ssion was asked
for were wongly decided. The Deputy Conmi ssioner forned an
opi nion that the order of Controller could not be allowed to be
supported by the I andl ord-respondent before himon any ground
whi ch had been deci ded agai nst himby the Controller unless an
appeal was filed by the |andl ord-respondent. The Divi sion Bench
held that 'a person aggrieved  nust be a man agai nst whom a deci sion
has been pronounced whi ch has wongfully refused him sonething
which he had a right to demand. |In spite of a ground for an order
havi ng been deci ded against the landlord, if the operative part of the
order is in his favour, the l[andlord though a 'person aggrieved is not a
"person aggrieved by an order of the Controller’. The landlord could
have felt satisfied therewith and there is no reason why he should have
appeal ed. Even if a person has a grievance agai nst the finding he
cannot cone by way of appeal unless he challenges the order itself
and wants to get it interfered with.. Such an-interpretation of the
provision is warranted otherw se even if the order is in favour of a
party he would be required to file an appeal against a finding. The
Di vi sion Bench held that, in an appeal, the party who has an order in
its favour is entitled to showthat the order is justified on some ground
whi ch was decided against it in the Court below and thi's position of
law i s supportable on general principles w thout having recourse to
Order 41 Rule 22 of the Code of Civil Procedure.

Kri shnaswam Ayyangar, J. in his opinion, in Gaddem Chi nna
Venkata Rao & Ors. Vs. Koralla Satyanarayananurthy & Anr. AIR
1943 Madras 698, which is a Full Bench decision, held, 'interpreting
Order 41 Rule 22 of the CPC, that a party who has succeeded in the
result of a decision in spite of one or nore of several grounds urged
by hi m havi ng been negated, he cannot and need not appeal as regards
the latter grounds however erroneous the decision because there is no
right of appeal to a party who has succeeded. The distinction lies in
supporting or sustaining the decree in one’'s favour and in obtaining an
alteration which woul d give hima further advantage. The latter can
be secured only by an appeal or cross objection

A Single Bench decision of Madras Hi gh Court in K
Venkat aramani Vs. S. Aravanuthan & Ors., AR 1982 Madras 36, is
directly in point dealing with pari materia provision contained in
Section 25 of the Tami| Nadu Buil di ngs (Lease and Rent Control)
Act, 1960. It was held that where an order for eviction is based on
one of the several grounds, in an appeal preferred by the tenant, the
ultimate decision in favour of the landlord can be supported by the
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| andl ord without filing an appeal by disputing the correctness of
findings on a ground deci ded agai nst himand submtting that the
order of eviction should have been rested on that ground as well.
VWhat is true of the appellate jurisdiction is also true of the revisiona
jurisdiction under Section 25. The Division Bench decision of
Madhya Pradesh Hi gh Court in Seetaram & ors.’s case (supra) was
fol | owed.

We agree with the view taken by the High Courts of Madhya
Pradesh and Madras. W are of the opinion that

(i) There is no reason to read and interpret Section 20 of
the Keral a Buil dings (Lease and Rent Control) Act,

1965 narrowy and limt the scope of revisiona

jurisdiction conferred on the Hi gh Court thereby;

(ii) Once a revision petition is entertained by the Hi gh
Court, whichever be the party invoking the revisiona
jurisdiction, the H gh Court acquires jurisdiction to

call for and exam ne the records of the authority

subordinate to it. The records relating to ' any order’

and/ or any proceedings, are available to be exam ned

by the Hi'gh Court for the purpose of satisfying itself

as to the (a) legality, (b) regularity, or (c) propriety of

the i npugned order, including any part of the order, or
proceedings. The only limtation on the scope of

High Court’s jurisdiction is that the order or

proceedi ngs sought 'to be scrutinized nust be of the

subordinate authority. Any illegality, irregularity or

i mpropriety coming to its notice is capable of being

corrected by the High Court by passing such

appropriate order or direction as the |aw requires and

justice denands;

(iii) "Any aggrieved party’, the expression enployed in
Section 20(1), neans a person feeling aggrieved by

the ultimte decision, that is, the operative part of the

order. A party to the proceedi ngs, who has succeeded

in securing the relief prayed for, is not a party

aggri eved though the order contains-a finding or two

adverse to him The respondent can support the order

and pray for the ultinmate decision being sustained,

without filing a revision of his own, and for achieving

such end he may seek reversal of any findings

recorded against him However, if the non-petitioning

party feels entitled to a nore beneficial or larger order

in his favour but was allowed a | esser or smaller relief

then to the extent of claimng the nore beneficial or

larger relief he should have filed a revision petition of

his own as he was 'an aggrieved party’ to that extent.

There is, therefore, no doubt in the present case that in a

revision preferred under Section 20 of the Act by the tenant laying
chall enge to the propriety of the decision of the Appellate Authority
under Section 11(8) of the Act, the | andlord coul d have urged that the
order for eviction could be sustained under Section 11(3) of the Act

al so. The High Court has not erred in permtting the [landlord to urge
such a plea in the revision filed by the tenant though the landlord did
not file any revision of his own. A landl ord who has succeeded in
securing an order of eviction on one of the several grounds urged by

hi m cannot be said to be a person aggrieved by such order. He cannot
file a revision rather he can feel satisfied with the order. The person
aggrieved is the tenant and in a revision preferred by the tenant it is
only just and equitable that the | andl ord should be permtted to
support the order of eviction by disputing correctness of the finding
recorded in the inmpugned order whereby the availability of additiona
ground for eviction was negatived. Such a right has to be necessarily
spell ed out in favour of the |landlord who has succeeded fromthe court
bel ow el se there woul d be grave injustice.
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The next question is as to the availability of ground for eviction
under Section 11(8) of the Act for the landlord. Section 11(8) of the
Act provides for a landlord occupying (as landlord) only a part of a
bui | di ng seeking ejectnment of the tenant occupying the renmaining part
of the building subject to his proving his requirenment of additiona
acconmodati on for his personal use. bviously, if the respondent is
in occupation of part of the building as sub-tenant he cannot have
recourse to Section 11(8) of the Act. However, if his occupation
t hough having originated as sub-tenant stands enlarged into that of an
owner, and hence a landlord, by virtue of his purchase dated
12.9.1988 he would be entitled to eviction of the tenant under Section
11(8) of the Act. Answer woul d depend on the question whether the
purchase of interest of the owner in the part of the premi ses held by
the respondent as sub-tenant results in nerger so as to w pe out the
sub-tenancy and convert the nature of occupation of the respondent
into that of an owner. Section 111 (relevant part thereof) and Section
109 of the Transfer of Property Act are relevant for the purpose and
are reproduced hereunder: -

"111. Determ nation of lease. A |l ease of
i movabl e property determ nes_

XXX XXX XXX XXX

(d) in case the interests of the | essee and the
| essor in the whole of ‘the property becone

vested at the sane tine in one person in the

same right;

XXX XXX XXX XXX

109. Rights of lessor’s transferee. __ If the
| essor transfers the property |leased, or any part
thereof, or any part of his interest therein, the
transferee, in the absence of a contract to the
contrary, shall possess all the rights, and if the
| essee so el ects, be subject to all the liabilities of
the |l essor as to the property or part transferred so
long as he is the owner of it; but the |essor shal
not, by reason only of such transfer cease to be
subject to any of the liabilities inposed upon him
by the | ease, unless the | essee elects to treat the
transferee as the person liable to him

Provided that the transferee is not-entitled to
arrears of rent due before the transfer, and that, if
the | essee, not having reason to believe that such
transfer has been made, pays rent to the | essor shal
not be liable to pay such rent over again to the
transferee.

The | essor, the transferee and the | essee my
det erm ne what proportion of the prenm um or rent
reserved by the | ease is payable in respect of the
part so transferred, and, in case they disagree, such
determ nati on may be made by any Court having
jurisdiction to entertain a suit for the possession of
the property | eased."

Merger is largely a question of intention, dependent on
circunst ances, and courts will presune against it when it operates to
di sadvantage of a party. "Merger" generally is defined as the
absorption of a thing of |ess inportance by a greater whereby the
| esser ceases to exist but the greater is not increased, and rights are
said to be nerged when the same person who is bound to pay is al so
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entitled to receive. Pacific States Savings & Loan Co. v. Strobeck, 33
P.2d 1063, 1066, 139 Cal . App.427. [See, Wrds and Phrases,
Per manent Edition, Vol.27, at page 124] A nerger, at law, is defined
to be where a greater estate and a | ess coincide and neet in one and
the sane person, in one and the sane right, w thout any internediate
estate. The less estate is imediately annihilated, or, in the | aw
phrase, is said to be nmerged__ _that is, sunk or drowned___in the greater.
Thus, if there be a tenant for years, and the reversion in fee sinmple
descends to or is purchased by him the termof years is nmerged in the
i nheritance. The rule in equity is the sanme as at law, with this
nodification: that at lawit is invariable and inflexible; in equity it is
controlled by the expressed or inplied intention of the party in whom
the interest or estates unite. (See, Wrds and Phrases, ibid, p.138).
Merger is founded on the principle that two estates one |arger and
one smaller cannot and need not co-exist, if the smaller estate can
in equity, and nust in |law, sink or nerge into the |arger estate.

The Transfer of Property Act, 1882 enbodies nmostly the
principles of justice, equity and good consci ence. In view of
codi ficatiion of such principles in India, the principles of equity shal
stand nodified to the extent of provision otherwise in the Transfer of
Property Act. ~The | earned seni or counsel for the tenant-appellant
submitted that a nerger woul d not result because out of the property
purchased by the respondent, the then sub-tenant, part is held by the
appel | ant-tenant as tenant and part is held by the respondent as sub-
tenant and in view of the different nature of the two parts of the estate
there is no coal escence. Secondly, the estate existing in favour of the
appel l ant-tenant is an intervening estate which would prevent the
uni on and fusion of estates held by the then owners and the
respondent. The submssion, though attractive, does not hold water
on a deeper probe. As we have already stated, the doctrine of merger
stands statutorily incorporated in C ause (d) of Section 111 of the Act
and has to be read along with Section 109 of the Transfer of Property
Act and not in isolation

The common |l aw rule that a1l andlord cannot split the unity and
integrity of the tenancy so as to result in possession over a part of the
dem sed prem ses being recovered fromthe tenant does not have
applicability in India because of ‘Section 109 of the T.P. Act which
provides a statutory exception to the rule and enabl es’ an assignee of a
part of the reversion to exercise all the rights of the landlord in respect
of the portion respecting which the reversion-is so assigned subject, of
course, to the other covenant running with the land. This position of
| aw stands settled with the decision of this Court in Mhar Singh
(Dead by LRs) Vs. Devi Charan & Ors., (1988) 3 SCC 63 wherein
M N. Venkatachaliah, J. (as H s Lordship then was) speaking for the
Bench consisting of R S. Pathak, Chief Justice and hinself, held that
Section 109 of T.P. Act does away with the need for a consensual
attornment. The attornnment is brought about by operation of |aw.
The severance of the reversion and assignment of the part so severed
do not need the consent of the tenant.

In B.P. Pathak Vs. Dr. Riyazuddin & Ors., AR 1976 MP 55, a
Di vi sion Bench of the High Court of Madhya Pradesh consisting of
Chi ef Justice P.K. Tare and Justice Shiv Dayal (later, Chief Justice),
took the view on an illum nating survey of judicial opinion that a
transferee of a part of |eased property acquires "all the rights" of the
| essor in respect of that part as if it alone had conprised the|lease and
a newrelationship is created between the transferee and the | essee.
The section creates a statutory attornnment substituting, but retaining
the same effect of, the contractual attornment. Title of the assignee is
conpl ete on execution of the deed of assignnent and is not postponed
till the notice of the assignnent. The Division Bench repelled the
submi ssion that since the |essor could not have term nated the tenancy
of a part of the dem sed prenmises by a notice to quit, he cannot
transfer the premises in part and confer such a right on the transferee.
The Division Bench held that the right of ejectment is inherent in
owner ship. Therefore, by virtue of Section 109 of T.P. Act such
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transferee is entitled to evict the tenant fromthe part transferred to
hi m not only when the | ease had been determ ned before the transfer

but also if it is determined after the transfer in any of the

ci rcunst ances nmentioned in Section 111. Thus he can terninate by a
quit notice the lease in respect of the property transferred to him

The Division Bench decision cane up for consideration by a
Ful | Bench of the sanme H gh Court in Sardarilal Vs. Narayanlal, AR
1980 MP 8. Chief Justice G P. Singh, speaking for the Full Bench
approved the statement of law in B.P. Pathak’s case and hel d that
Section 109 of T.P. Act confers a right on the owner to effect a
severance of a |lease by his unilateral act and tenancy over a part of the
property | eased can be determ ned by the transferee.

It is, thus, clear that in a | ease governed by the provisions of the
T.P. Act or the principles energing therefromas applicable in India,
the transfer of a part of |eased prem ses by the owner in favour of the
sub-tenant, holding sub-lease fromthe tenant, would result in merger.

It will be a strange proposition to urge or to accept that although the
respondent, has purchased the reversion in the entire estate consisting
of Doors No.6/482 and 6/483 and the appel |l ant has becone the
respondent’s tenant as to both the doors still the respondent continues
to be a sub-tenant of appellant in respect of Door No.6/482. The
respondent cannot be an owner and sub-lessee both and at the sane
time. The smaller estate of sub-tenancy shall sink or drown into the

| arger estate of ownership as the two cannot co-exist. The sub-tenant,
i.e. the respondent, has not acquired only a share of the | andlord
owner’s estate nor an ownership in part confined to sub-tenancy

prem ses; what he has acquired under the deed dated 12.9.1988 is the
full ownership in the entire premi ses: The right of reversion vesting
in the then owners, so far as the appellant is concerned, stands fully
and entirely vested in the respondent. There is nothing to hold that the
intention of the parties to the deed dated 12.9.1988 was not to effect a
nerger and confer the estate of owner on the sub-tenant (the
respondent). Undoubtedly, on 12.9.1988, the appellant’s estate did

i ntervene but that is of no consequence in view of Section 109 of the
Transfer of Property Act. The sale deed is not under challenge. There
is nothing to prevent the splitting up of tenancy and resulting in
statutory attornment by the tenant-appellant in favour of the sub-
tenant -respondent on the factum of transfer of full ownership,

i ncludi ng reversion, under the deed dated 12.9.1988 bei ng brought to
his notice which would take effect fromthe date of the deed: W are,
therefore, of the opinion that on 12.9.1988 the sub-tenancy of the
respondent hel d under the appellant to the extent of sub-I|eased

prem ses term nated by nerger and the respondent becane the owner-

| andl ord of the entire prem ses consisting of two Doors. ~ So far as the
apportionnent of rent is concerned, that woul d depend on consensus

bet ween t he owner and the respondent. 1In the absence of consent or a
di spute arising, the sane woul d be determ ned by a conpetent forum

whet her the Rent Controller or the Cvil Court. | The applicability of
Section 11(8) of the Act is squarely attracted and the respondent could
have availed the benefit thereof for evicting the appellant.

For all the foregoing reasons we do not find the decree for
eviction liable to be interfere with. The appeals filed by the tenant are
di sm ssed. The appeals filed by the landlord are all owed. However,
the appellant is granted four months’ tine fromtoday for vacating the
suit prem ses subject to his clearing all the arrears of rent and filing an
usual undertaking, both within three weeks fromtoday, in the
executing court. No order as to the costs.




