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HEADNOTE

Since 1942 the respondents had been making ex gratia pay-
ments to their enployees (appellants) in addition to wages
and sal aries, but these were not regular and in 956, no ex

gratia paynments were nade at all.  The appellants clained
that their right to be paid bonus had becone an inplied term
of agreement or a condition of service-and, at any rate, it

shoul d be paid as customary bonus, and relied on the case of
The Graham Trading Co. (India) Ltd. v. Its Wrknmen, [1960] 1
S.C.R 107. The evidence showed that though the paynents
were nmade from 1942 to 1952 it was nade clear every tine
that the paynents were made as ex gratia:

Held, (1) Where paynents are nade to workers ex gratia and
are accepted as such, it is not possible to inply a term of
service on the basis of an inplied agreenent to pay bonus.
(2) that there cannot be a customary paynment. of = bonus
bet ween enpl oyer and enpl oyee where ternms of service are
governed by contract, express or inplied, except where the
bonus may be connected with a festival, whether Puja in
Bengal or some other equally inmportant festival in any other
part of the country.

The Graham Trading Co. (India) Ltd. v. Its Wrknmen, [1960] 1
S.C.R 107, expl ained.

(3) that for the year 1956 one nonth's basic wage shoul d be
paid as Puja bonus to the subordinate staff as it has becone
customary and traditional in the respondents’ concerns,
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1960. WMarch 24. The Judgnent of the Court was delivered by
WANCHOO, J.-This appeal by special |eave raises the question
of bonus. There was a dispute between the workmen of B. N

Elias & Co. Ltd. (hereinafter called the appellants) and
their enployers, B. N. Elias and Co. Ltd. and others
(hereinafter called the respondents) with respect to bonus
for the vyears 1954, 1955 and 1956. The case of the
appel lants was that they were entitled to bonus as a
condition of service irrespective of profit or loss on the
foll owi ng scal e: -

|--Clerical staff.

1 nmonth's basic pay as bonus in April

1 nonth’s basic pay as bonus-in August,

1 nmonth's_  basic pay as bonus in Decenber.

I'l--Subordinate staff.

1 month's basic wages as bonus in April

1 month’s basic wages as bonus in August,

1 nonth’s basic wages as bonus at Puja tineg,

1 nonth’s basic wages as bonus in Decenber.

According to the appellants this bonus was always paid from
1942 to 1952. Later as there were some di sputes between the
appel l ants and the respondents, the respondents. wanted to
stop the paynment of bonus from 1953, though something |Iess
was paid that year in 1954 the anount of bonus was further
reduced. Consequently, a dispute was raised which was
referred by the GCovernnment of West Bengal in My 1956.

Subsequently another dispute was raised with respect to the
bonus for the vyears 1955 and 1956 and this tine it was
clained as a customary bonus or as-a condition of  service
payabl e at regular intervals of four
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nonths and at a uniformrate. Thereupon a consol'idated
reference was nade by the Governnent of West Bengal in
Septenber 1956 with respect to all the three years, i. e’

1954, 1955 and 1956, to the sane tri bunal

When the matter came up before the tribunal, the respondents
contended that they were not in a prosperous condition -and
were unable to pay any further bonus besides what had
al ready been paid for the years in dispute. It was adnitted
that since about 1942 the respondents had been naking ex
gratia paynments to their enmployees in addition to wages. and
sal ari es. These paynents were nade at the rate of one
nonth’s basi c wage each tine but their nunber in the course
of one year wused to vary. At one time four ex gratia
paynments were made to clerical and subordinate staff but
later the nunber of ex gratia paynents was reduced for the
clerical staff to three per year but it remmined at four for
the subordinate staff until the year 1952. As, however, the
trading result in 1952 deteriorated as conpared wth the
previ ous years, the respondents nmade only two ex gratia pay-
ments to clerical staff and three to subordinate staff for
the year 1953. A dispute was then raised by the workmen
with regard to that year but the CGovernnent refused to make
a reference to the tribunal. In 1954 and 1955 two ex gratia
payments were mnmde to clerical staff and two to the
subordinate staff. 1In 1956, no ex gratia paynents were nade
at all. The respondents denied that these paynments were
made as a condition of service or as an inplied term of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 4

agreenment irrespective of profit or loss. They also denied
that these were customary paynents irrespective of profit

and loss. It was alleged that they were truly and strictly
ex gratia paynents nade by the respondents voluntarily out
of goodwill in circunstances in which no tribunal would

award a bonus. The respondents therefore resisted the claim
for any further paynent as bonus for these three years.
Before the tribunal, the appellants abandoned their claim

for bonus on the basis of the Full Bench formla. They
however pressed their claimon the
385

ground that bonus was payable as An inmplied condition of
service and had al so acquired the status of customary bonus.

The tribunal, however, negatived the contention that the
paynment of bonus as clainmed had becone an inplied condition
of service. It al so held that the case of the enployees
based on custom was not tenable. 1In consequence it refused

to grant  any further bonus for the years 1954 and 1955
beyond what the appellants had been al ready paid and reject-
ed the claimfor 1956 altogether

Shri N. C. Chatterjee for the appellants has mainly pressed
the claim for bonus onthe ground that it is a customary
bonus and relies on The Graham Trading Co. (lIndia) Ltd. wv.
Ilts Wirkmen (1). Before we deal with this aspect of the
matter we may shortly dispose of the claim based on an
inmplied agreenent or condition of service. The evidence
shows that though payment was nade uninterruptedly from 1942
to 1952 three tinmes a year to the clerical staff and four
times a year to the subordinate staff, it was  made clear
every tinme the paynent was made that it was an ex gratia
paynent . Further the receipts given by the enployees, a
sanple of which was produced, show that the bonus was
accepted as ex gratia bonus. As is pointed in The ' G aham
Trading Co. (1) it would not be possibleto inply a term of
service on the basis of an _inplied agreenent when the
payment was clearly made ex gratia and had even been
accept ed as such, as in this case. Ther ef ore, the
contention of the appellants that the bonus clained by them
has beconme an inplied termof agreenent or a condition of
service nust fail

Qur attention in this connection was drawn to a letter of
appoi ntnent issued to one C. V. Thomas in which under the
head " other allowance ", the foll ow ng appears-

" Equivalent to a nonth’'s salary every 4th nonth wll ~ be
all owed after your confirmation in enmploynent."

That is, however, an express termin the contract ~ between
the National Tobacco Conmpany of India Limted (which is one
of the respondents before us)

(1) [1960] 1 S.C.R 107.

386
and Thonas and cannot be a basis for a finding of an inplied
term of agreenent to give bonus three tinmes a year. Thonmas

may have a claimon the basis of this term of agreenent
between him and the company, about which we say nothing.
Anot her letter of appointnent also of National Tobacco Co.
of India Limted with respect to one Ram Shankar M sra was
referred to. In that letter, however, anong the terns we
find a termrelating to bonus at the rate of Rs. 15 per
nmonth after confirmation. That is again an e press term
bet ween t hat enpl oyee and the National Tobacco Co. of India
Limted and cannot support the case of an in lied term of
agreenment by which a nonth's bonus is paid thrice a year in
April, August and Decenber. The tribunal was therefore
right in rejecting the contention based on the inplied term
of agreement or condition of service.
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Turning now to the case of customary bonus which has been
pressed before us on the -authority of The Graham Heading
Co. (1) we may point out that that was a case of a custonary
and traditional bonus payable at Puja which was a specia

festival of particular inportance in Bengal. That case
cannot be held to have laid down that there can be custonary
bonus as such wunconnected wth some festival. It is

difficult to introduce a custonmary paynent of bonus between
enpl oyer and enpl oyee where terns of service are governed by
contract, express or inplied, except where the bonus may be
connected with a festival whether Puja in Bengal or sone
other equally inmportant festival in any other part of the
country. The principles laid down in that case for
governing custonmary and traditional bonus connected with a
festival cannot in our opinion be extended to what nmay be

cal l ed a customary bonus unconnected with any festival. We
are therefore of opinion that the appellants having failed
to prove (except in-one matter with which we shall dea

presently) that there was an inplied agreenment or condition
of service for paynment of bonus, they cannot ask for paynent
of any bonus on the basis of any custonary paynent
unconnected with any festival.

(1) [1960] 1 S.C.R 107
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This brings us to/one of the paynents to subordinate staff
which was " one nonth's basic wages as bonus at Puja tine
It will be noticed that this paynent to the subordinate
staff at Puja tineis in addition'to the other paynments
whi ch are common between the clerical and the  subordinate
staff. Thi s paynment of one nonth’s basic wage as bonus at
Puja appears to have continued uninterrupted fromthe tine
it started in 1942 or thereabout upto the tinme the  dispute
arose in 1954. The paynment was invariably of one nmonth's
basi ¢ wage and it appears that it was paid even in a year of
loss, vide Ex. E. W are therefore of opinion that the
principles |laid down in The G aham Trading Co. (1) apply to
one nonth’s Puja bonus payable to the subordinate staff and
it should be held that this paynent has becone custonary and
traditional in the respondents’ concerns when the dispute
was raised for the first tinme in 1954. We have no doubt
that if the judgnent in The Graham Trading Co.~ (1) was
available to the tribunal it would have held that one
nonth’s basic wage as bonus at Puja tine to subordinate
staff had become custonmary and traditional in t he
respondents’ concerns. W therefore partly allow the appea
and hold that one nonth's basic wage as Puja bonus to the
subordinate staff has becone customary and traditional in
the respondents’ concerns and we order the respondents to
pay that for the year 1956 for which no bonus what soever has
been paid. The rest of the appeal fails and is hereby
di smi ssed. In the circunstances we order the parties to
bear their own costs.

Appeal allowed in part.

(1) [1960] 1 S.C R 107.
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