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PETI TI ONER
BAI DYANATH JENA & ANR

Vs.

RESPONDENT:
UNION CF I NDIA & ORS

DATE OF JUDGVENT: 18/ 09/ 1998

BENCH
Sujata V. Manohar, G B. Pattanaik

JUDGVENT:

Ms. Sujata V. -Manohar, J.
Del ay condoned.
Leave granted.

These appeal s are froma judgnment of a Full Bench of
the Central Admi ni strative Tri bunal dat ed 29.9.1988
delivered T.A  No.90 of 1987 along with O A No.146 of 1986.
By a subsequent amendnent in t hese appeal s, the
consequential judgnment  of the Central Adm ni strative
Tri bunal dated 6.8.1993 in T.A No. 90 of 1987 along with
O A No. 146 of 1986, giving effect to the said Full Bench
judgrment of the Tribunal and also decoding another issue
raised in O A No.140 of 1986, has al so bean allowed to be
chal | enged. The appeals are filed by the State of Oissa
the Union of 1India as also senior officers of the Orissa
State Police Service who were on the Select List, /of 1983
for pronotion to the Indian Police Service and who have been
thereafter prombted to the Indian_ Police Service: The
original application before the central Admi ni-strative
Tribunal who are now respondents before us were senior
officers in the Orissa State Police Service whose nanes
were included in the Select List of 1962 for pronotion to
the Indian Police Service; but whose nanmes did not~ find a
place in the Select List of 1983 for pronotion to the I'ndian
Pol i ce Service

The promption fromthe Orissa State Police Service
to the Indian Police Service is governed by the 1ndian
Pol i ce Service (Appointnent by Pronotion) Regul ation of 1955
as amended fromtine to tine. Under Regulation 3 of the
Indian Police Service (Appointment by Pronotion) Regul ation
of 1955, a Committee is required to be set up as provided
therein for preparation of a list of suitable officers for
pronotion to the Indian Police Service. The preparation  of
such a list by the Commttee is governed by Regul ation 5.
The rel evant provisions of Regulation 5 for our present
purposes are as follows :

"5. Preparation of a list of Suitable
of ficers.

(1) Each Committee shall ordinarily neet
at intervals not exceeding one year and
prepare a list of such nenbers of the
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State Police Service as are held by them
to be suitable for pronotion to the
Service. The nunber of nenbers of the
State Police Service included in the |ist
shall not be nore than tw ce the nunber of
substantive vacancies anticipated in the
course of the period of twelve nonths,
conmenci ng fromthe date of preparation of
the list, in the posts available for them
under rule 9 of the Recruitnent Rules, or
5 per cent of the senior posts shown
agai nst items 1 and 2 of the cadre
schedul e of each State or group of States,
whi chever is greater.

(2) The Committee shall consider for
inclusion “in the said list, the cases of
menber of the State Police Service in the
order ~ of _seniority in that service of a
nunber which is equal to three tines the
nunber referred “to the sub-tines the
nunber referred to in-sub-regulation (1)

Provided that ...........

Provi ded further t hat in
conputing the nunber for inclusion in the
field of 'consideration, the nunber  of
officers referred to in sub-regulation (3)
shall be excl uded

Provided also .............

(3) The Committee shall not - consider the
cases of the Menbers of (the State Police
Service who have attained the age of 54
years on the first day of January of the
year in which it neets :

Provided that a nmenber of the e State
Police Service whose nanme appears in the
Select List in force imediately before
the date of the neeting of the Conmittee
shal |l be considered for inclusion in the
fresh list, to be prepared by the
Commttee, even if he has in the neanwhil e
attained the age of 54 years.

Provided further ......... ..

(6) The list so prepared shall be revi ewed
and revised every year.

(7) Select List (1) The Conm ssion shal
formthe Sel ect List of the nenbers of the
State Police Service




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 11

(3) The list as finally approved by the
Commi ssion shall formthe Select List of
the nenbers of the State Police Service.

(4) The Select List shall ordinarily be in

force until its review and revision
effected wunder sub-regulation (6) of
regul ation 5, is approved under

sub-regulation (1) or, as the case my
be, finally approved under sub-regul ation

(2).
Provided that ............ "

Regul ation 5(1), therefore requires the Cormittee to
neet once a year to prepare a Select List. The nunber of
State Police Service menbers to be included in the Select
Li st depends upon the nunber of substantive vacancies
anticipated in the course of the conmng 12 nonths. The
total nunber on the list is required to be tw ce the nunber
of such vacancies, Wiere no vacancies are anticipated in the
conming years, the rule requires that the nunber equival ent
to 5 per cent of senior posts shown against item1 and 2 of
the cadre schedule of “the concerned State should be
considered as the nunber of vacancies for calculating the
nunber to be included in the Sel ect Li st. Under
sub-regulation (2), for the purpose of inclusion in the
Sel ect List the Conmittee shall consider in ‘the order of
seniority three times the nunber required in the Select List
under sub-regulation (1) of Regulation 5.

Accordingly a Select Lilt of 1982 was prepared on
the basis of anticipated vacancies inthe forthcom ng; year
The names of the original applicants before the Centra
Admi ni strative Tribunal were Included in the Select List of

1982. The applicants were, however, not appointed during
the next year 1983. In Decenber 1983, the Conmittee net and
prepared on 27.12.1983 a Select 'List of 1983. For the

forthcoming year there were no anticipated vacancies.
Therefore, under sub-regulation (1) of Regulation 5, the
Committee considered 5 per cant of the senior posts shown
against items 1 and 2 of the cadre schedule for the State of
Orissa to decode the nunber of anticipated vacancies. The
nunber came to three "vacancies". On that basis, the
Conmi ttee under sub-regulation (2) considered the nanmes of
the members of the Orissa State Police Service "In the order
of seniority for inclusion in the Select List prepared in
1983. The original applicants did not find a place in_ the
Sel ect List of 1983.

According to the original applicants every person
who was on the previous Select List of 1962 is entitles to
be considered for inclusion in the Select List for the next
year i.e. Select List of 1983. The applicant rely upon the
proviso to Sub-ragulation (3) of Regulation 5 in support - of

their contention. To exam ne this contention it necessary
to l ook at the scheme of Regulation 5. Regul ation 5(1)
prescri bes the method by which the nunber of persons on the
Select List will be determ ned. Under sub-regulation (2)
for putting the nanes of persons on the Select List the
Conmittee is required to consider, in the or der of
seniority, three times t he nunber referred to in

sub-regulation (1). the second proviso to sub-regulation
(2), however, provides that in considering the nanes in the
field of consideration the officers who are referred to in
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sub-regulation (3) shall be excluded. Sub-regulation (3),
therefore, is meant to exclude certain people who my
otherwise, be in the zone of consideration, Sub-regulation
(3) provides that those who have attained the age of 54
years on the 1st day of January of the year in which the
Conmittee neets, shall not be wi t hin the zone of
consi der ati on. The proviso to sub-regulation (3), however,
nakes an exception. It provides that if a person who has so
attained the age of 54 years was in the previous Select
List, his name shall be considered. The Tribunal has
interpreted this proviso to nean that every person whose
nane was in the previous Select List shall be included in
the subsequent Sel ect List. This interpretation is not
borne out by the schenme of sub-regulation (3) read with
subregul ation (2). The proviso to sub-regulation (3) is an
exception to the Rule in-sub-regulation (3) that those who
have attained the age of 64 years shall not be included in
the Select List.” The only exception is in the case of those
per sons whose names were in the previous Select List and who
have attained, in the neanwhile, the age of 64 years. Al
these persons are required to be considered. The proviso to
sub-regul ation (3), therefore, covers only those persons who
have attained the age of 64 years and whose nanes were In
the previous Sel ect List.

Simlar, Regulations for pronmption to the Indian
Admi nistrative Service were considered in -Ramand Prasad
Si ngh and Anr. etc.v. Union of “India and Os. etc.
([1996)] 4SCC 64). Regulation 6-of the 1.A S Pronot i on
Rules which is simlar to Regulation 6 in the present case,
was interpreted for the purpose of deciding who were wthin
the zone of consideration under Regulation'5. This Court
sai d that zone of selection under Regulation 5 consists of
three parts, (i) Oficers who fall within Regulation 5(2)
after excluding all those officers falling under Regulation
3, (ii) Oficers who have attained the age of 54 years who
are carried forward from the earlier selection /list in
force, (iii) Oficers above the age of 54 who have been
deprived of their chance of being considered due to
non-holding of nmeeting of the Selection Comittee [second
proviso to sub-regulation (3)]. Hence sub-regulation (3)
does not provide for considering all those persons who were
in the previous Select List for selection to the Sel ect List
for the subsequent years. The list has to be prepared in
accordance with Regulation 5(2). The only exceptioniis in
respect of those in the previous Select List who have
attained the age of 54 years.

The ori gi nal applicants cont end t hat under
Regul ation 7 of the Indian Police Service (Appointnent by
Pronmoti on) Regul ations, sub-regulation (4) of Regulation 7
provides that the Select List shall ordinarily be in force
until its review and revision effected under sub-regulation
(60 of Regulation 5. Regulation 5(6) also states that the
list has to be reviewed and revised every year. They submt
that the residue of the previous list nust, therefore, form
a part of the newlist because Regul ations 7(4) and 5(6)
tal k about review and revision of the Select List. However,
Regul ati on 5 of which sub-regulation (60 forns a part, quite

clearly lays down the manner in which the list has to be
annual ly reviewed and revised. A new list has to be
prepared every year and the list so prepared I's a
revi ewed/ revi sed |i st for t hat year. From these

sub-regul ati ons one cannot spell out that the nenbers on the
old list will continue to forma part of the new Sel ect Li st
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when the provisions of Regulation 5 are expressly to the
contrary. A simlar agreenment was rejected by this Court in
the case of Union of India v. Mohan Lal Capoor & Ors.
([1974] 1 SCR 797, 803). It said that although the new
Select List was called a review revision of the previous

list, It was to be prepared on the basis of fresh
assessment . Inclusion in the Select List for one year was
not an entitlement to inclusion in the next List. The

direction gi ven by the Full Bench of the Tribunal
therefore, that the applicants who were in the Select List
of 1982 are required to bo considered for the Sel ect List of
1983, cannot be sustained. The consequential directions
given by the Tribunal In the inpugned judgnment of 6.8.1993
al so have to be set aside

The next question-that we have to consider pertains
to an individual respondent one Raiguru who had filed O A
No. 146 -~ of 1986 before the Central Adm nistrative Tribunal
He contended that his officiating service in the Indian
Police Service should count for  seniority in the Indian
Police Service. Raiguru who was a senior officer in the
Oissa State Police Serviceand was in the Select List for
1982 was given an officiating pronotion to the Indian Police
Service under on ~order of 18.6.1982  and he started
officiating in the JIndian Police Service with effect from
23.6.1982. Despite / being on the Select List of 1982
Rai guru, however, could not be prompted regularly to the
Indian Police Service with effect from 23.6.1982. Despite
bei ng on the Sel ect List of 1982 Rai guru, however, could not
be pronoted regularly to the I'ndian Police Service before
the Sel ect List of 1983 was finalised. H's nane was not
included in the Select List for 1983, Thereafter by an
of fice order dated 22.7.1983 Raiguru was again allowed to
of ficiate against a post of Additional “S.P. in the |nidan
Police Service cadre for a period not exceeding three nonths
under Rule 9 of the I.P.S. Cadre for a period not exceeding
three nonths under Rule 9 of the I.P.S. (cadre Rules), 1954
was again granted on 5.7.1985.

Thereafter by a notification of 10.1.1986 a nunber
of officers belonging to the Orisaa Police Service including
Raiguru were allowed to officiate in Oissa Police Service
Senior Class | on ad hoc basis for a period of one year or
till the recomendations of the Oissa Public Service
Comm ssion was received, whichever was earlier. The
appel lant was granted a post in the Oissa Police Service
Senior Class | as Additional Superintendent of Police,
Bal asour . However, by an office order dated 16.5.1987 he
was again allowed to officiate against a post of . Additiona
S.P. in the|l.P.S. Cadre for a period not exceeding three
nonths under Rule 9 of the I.P.S. (Cadre ) Rules, 1954, By
a notification dated 30.4.1988, Raiguru who was descri bed
there as Oissa Police Service d ass I Addi ti ona
Superintendent of Police, Bolangir, was transferred and his
service were placed at the disposal of Comrerce and
Transport (Transport) Departnent for his posting as Chief
Vigilance Oficer under the Oissa Transport Conpany
Li m ted, Berhanpur. These orders show some postings in the
|.P.S. Cadre under Rule 9 and at |east two postings in the
Oissa Police Service (OPS) Cadre or el sewhere during the
period 23.4.1982 to 30.4.1988.

Under an order of the Centr al Admi ni strative
Tri bunal dated 19.3.1990 in O A No. 97 of 1989 filed by
Rai guru, (who seenms to have a penchant for filing QAS) the
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Tri bunal has given a deened date of 1st of February, 1989 as
the date of regular promotion of Raiguru to the |.P. S
Cadre. This date has not been challenged. Rai guru has
clainmed that his officiating service inthe |I.P.S. Cadre
from23.6.1982 should count for seniority in the 1.P.S
Cadre which relief has been granted to him

To examne the question of seniority it nust
firstly, be borne in mnd that during the period 23.6.1982
untill 1.2.1989, the deened date of pronotion to the I.P.S.
Cadre, Raigur’s appointnment to the I.P.S. Cadre was only
tenmporary and in an officiating capacity under Rule 9 of the
I.P.S. Cadre Rules. Rule 9 of the Indian Police Service
(Cadre) Rules, 1954 provides as follows :-

"Tenporary appoi nt nent s of non- cadr e
officers to cadre posts, (1) A cadre post
in a State may be filled by a person who
is not a cadre officer if the State
Government "or any - of its Heads of
Department to whom the State Governnent
may del egate its power s of maki ng
appoi ntnents to cadre posts", is satisfied

(a) that the vacancy is not likely to |ast
for nmore than three nonths or

(b) that there is no suitable cadre
of ficer available for filling the vacancy;

Provided where  a cadre post is

filled by a non-Select List officer, or a

Select List officer who is not next in

order in the Select List, ~under this
sub-rul e, the State Government shal
forthwith report the fact to the Centra
Covernment together with the reasons for

maki ng t he appoi ntnent."

Therefore, office orders of 22.7.1983, 5.7.1985 and
16.5.1987 are all office order of tenporary appointnment to a
cadre post inthe I.P.S. and the same is the position wth
regard to the first order of 18/23.6.1982.

The seniority in the Indian Police Service (I.P.S.)
is gover ned by Indian Police Service (Regulation of
Seniority) Rules, 1954 (hereinafter referred (to as the
Seniority Rul es). Under Rule 3(1) every officer shall be
assigned a year of allotnent in accordance wth t he
provi sions hereinafter contained in the said Rule. Sub-rule
(3) of Rule 3 is as follows :-

Sub-rule(3) of Rule 3: The vyear of
allotment officer an officer appointed to
the Service after the comencenent of
these rules shall be -

(a) wher e t he of ficer is
appointed to the Service on the results of
a conpetitive exam nati on the year
fol |l owi ng t he year in whi ch such
exam nati on was hel d;

(b) wher e t he of ficer is
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appointed to the Service by pronbtion in
accordance with rule 9 of the Recruitnent
Rul es, the year of allotnment of the
junior-nost anpbng the officers recruited
to the Service in accordance with rule 7
of these Rules who officiated continuously
in the senior post from a data earlier
than the date of comencenent of such
officiation by the former:

Provi ded that the year of allotnent of an
of ficer appoi nt ed to the Service in
accordance with rule 9 of the Recruitnent
Rul es who started officiating continuously
in a senior post froma cadre earlier than
the date on which any of the officers
recruited to the Service, in accordance
with rule 7 of those Rules, so started
of ficiating shall be determ ned ad hoc by
the Central Government in consultation
with the State CGovernnent concerned

Expl anation 1: In respect of an officer
appointed to the Service by pronobtion in
accordance with sub-rule (1) of rule 9 of
the Recruitnment Rule, the period of his
continuous officiation in a senior post
shal |l for the purposes of determnation of
his seniority; count only fromthe date of
the inclusion of his name inthe Sel ect
List, or fromthe date of his  officiating
appoi ntnent to such senior post whi chever
is later:

Provided ..............

Expl anation 2- An officer shall be deened
to have officiated continuously in a
senior post froma certain date if during
the period fromthat date to the date of
his confirmation in the senior grade he
continuous to hold without any break or
reversi on a senior post otherw se than as
a purely temporary or |ocal arrangenent.

Expl anation 3- An officer shall be treated
as having officiated in a senior post
during any period in respect of which the
State Government concerned certifies that
he woul d have so officiated but for his
absence on |l eave or training."

The reference to Rule 9 of the Recruitnent Rules in the said
sub-rule (3) of Rule 3 is to recruitnment by pronotion from
the State Police Service. Therefore, Rule 3(3)(b) provides
for the manner in which the year of allotnment has to be
assigned to an officer promoted from the State Police
Service. Under Explanation 1, the period of his continous
officiation in a senior poet shall, for the purpose of
determ ning seniority, count only fromthe date of inclusion
of hie name in the Select List or from the date of his
officiating appointment to such senior post, whichever is
later. Explanation 2 provides that an officer shall be
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deened to have officiated continuously in a senior post in
the I.P.S. Cadre if, during the period from that date to
the date of hie confirmation, he continues to hold without a
break or reversion such a post otherw se than as a purely
temporary or |ocal arrangenent.

Therefore, officiation in a senior post in the
I.P.S. Cadre will count for seniority provided such
officiation is <continuous and the post is not held as a
purely tenmporary or |ocal arrangenent. From the avail able

material, it is difficult to see how Raiguru could be said
to have held the post in the |I.P.S. Cadre continuously till
hi s deened regul ar appoi ntnent on 1.2.1989. Even if we

assune that in the interregnum between the different office
orders he continued to hold the same post, this cannot be
considered as regular officiation in the absence of any
or der. Mor eover, ~ the notifications of 10. 1. 1986 and
30.4.1988 show that pursuant to those notifications he was
gi ven postings in the Orissa Police Service Senior C ass
post and later ~he was also given a posting as Chief
Vigilance Oficer in the Orissa Transport Conpany.
Therefore, it cannot be said that till 1st of February, 1989
whi ch has been accepted by all sides as the deenmed date of
regul ar promotion to the 1.P.S. Cadre of Raiguru, he was
continuously officiating in a senior post inthe |I.P. S
Cadre otherwise than as a purely tenporary or | oca
arrangenent .

The appel llants have also pointed out that on
7.7.1988 six tenporary posts in Orissa Police Service Senior
Class | in the rank of Additional S.P. were  created in
or der to regularise the officiation of  six officers
including Raiguru in the |.P.S. Cadre posts. Against the
nane of Raiguru the period of “irregular officiation is
mentioned as 23.6.1982 to 31.1.1986. In paragraph 4 of the
letter of sanction dated 7.7.1988, it 1is stated that
"of ficers concerned were allowed to officiate as Additiona
S.P. against cadre post of |I.P.S. for a period of three
nont hs under Rule 9 of |I.P.S. (Cadre) Rules but continued to

hold a post of Additional S. P wi t hout~ any - further
extension by the CGovernnent. Since the Government by
creating post of Additional S.P. (unspecified) in OP.S
Senior Class |, it is necessary now to fix wup their pay
during the period of their officiation as nentioned inthe
CGovernment Order". Cearly, therefore, the officiation in

the 1.P.S. Cadre beyond a period of three nmonths under each
of the orders was irregular officiation which had to be
regul ari sed by creating posts in the Oissa Police Service
Senior Class | Cadre. There is another order of 9.7.1991 by
the Under Secretary to the Governnent of India to give
effect to the judgnment dated 31.3.1989 in T.A  No. 2 of
1988 filed by Rai guru under which the Tribuanl had directed
that Raiguru be given the allowances attached to the post of
Additional S.P. during the period of his offication). To
give effect to this order, the Governnent of India, in order
to regularise the paynent of such pay and all owances, in
conpliance with the said Judgnent, approved the creation of
a tenporary post of Additional S.P. to the |I.P.S. Cadre of
Oissa for the period from 23.6.1982 to 7.7.1988. This
creation of a post was pursuant to the order of the Tribuna

in T.A No.2 of 1988 and was only for the purpose of
regul ari sing paynment of pay and all owances to Rai guru under
that order. It does not give him any right to claim
seniority on the basis of the order of 9.7.1991. The said
order cannot and is not meant to give him any benefit of
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seniority on that basis. The order is nerely to regularise
paynment of allowances of an Additional S.P. to Raiguru

because of the judgnent of the Tribunal in T.A  No.2 of

1988.

Apart from a question mark against his cont
officiation, there is another hurdle in the way of co
such officiation for seniority. Expl anation 1 t
3(3)(b) of the Seniority Rul es requires t hat
officiation must be during the period when the off
nanme is no the select list. Oherwise, officiation do

i nuous
unting
o Rule

such
icer's
es not

count for seniority. W have not been shown that from 1983

to 1989, Raiguru’s name was no the select list for e
those years. The Tribunal —was, therefore, not rig
granting to the appellant seniority on the basis
temporary officiation conmencing from 23.6.1982 when
are Seniority Rules which expressly |ay down the nan

ach of
ht in
of his
t here
ner in

whi ch such seniority Rules which expressly lay down the

manner \in/ which such seniority is to be given. Those
have to be foll owed

Qur attention was drawn to a decision in the c

Rul es

ase of

Uni on of India etc. V. G N. Tiwari, K L. Jain & Os.

[(1985] Supp. 3 SCR 744), where this Court cons
simlar Rules pertaining to the Indian Adm nist
Service. In that case the concerned person  had offi
in a senior post under Rule 9 of the corresponding

Cadre Rules from 10.11.1975 and he had continue
officiate until he was regularly appointed to the I.A
7.12.1926. On that  basis he was assigned a ye
al l ot ment under Rule 3(3)(b) of the 1.A'S (Sen

Rul es. The Court held that his continuous offic
shoul d count for the purposes of Rul e 3(3)(b) of the

i der ed
rative
ci ated
I.A S
d to
S. on
ar of
ority)
i ation
I.A S

(Seniority) Rules. This was a  case where a person was

appoi nted under Rules. This was a case where a perso
appoi nted under Rule 9 of the Cadre Rules to officiat
seni or post and he continued to  so officiate unti
actual regular appointnent. I'n. these circunstance

n was
ein a
I his
s, the

Court held that his continuous officiation nmust  count for
t he purposes of seniority wunder. Rule 3(3)(b) “of the

Seniority Rul es.

Anot her case where the sane Rules with which we are

concerned cane up for consideration was the case of
Kri shna Rao and Os. v. union of India and O's. (
Supp. 3 SCC 553). In that case the appellant had

appointed to officiate in a senior post under Rule 9
I.P.S. Cadre Rules. There was a challenge to
conti nuous officiation under Rule 9 as being n
accordance with Rule 9. Nevert hel ess, the perso
continued to officiate in the senior post. Whi
officiating he was included in the Select List wth

from9.1.1978. Pursuant to the inclusion in the

Li st, he was appointed regularly to I.P.S. on 19.12
The Court said that in view of Explanation 1 to Rul
whi ch provides for counting continous officiation only

M V.
[1994]
been
of the
his

ot in
n had
le so
ef f ect
Sel ect
..1978.
e 3(3)
from

the date of inclusion in the Select List, the appellant was

entitled to count his seniority inthe |.P.S post
9.1.1978. The Court rejected various objections rel at
t hat person’s of ficiation as not being entire
accordance with Rule 9. Nevertheless, what was inp
was that the person had officiated in a senior
continuously until his name was included in the Sel ect
and unti | hi s regul ar appoi nt nent. Al 't hough h
officiated prior to the inclusion of his name in the

from
ing to
ly in
ort ant
post
Li st
e had
Sel ect
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List, he was given seniority only fromthe date of inclusion
of his name in the Select List.

The provisions of Rule 3(3)(b) of the Seniority
Rul es have been interpreted by this Court in paragraph 8 of
that judgment. In respect of the pronmotes the Court has
said that under Rule 3(3)(b), in the case of a pronotee his
year of allotnent shall be the year of allotnment assigned to
the junior-nost anong the direct recruits who officiated
continuously in a senior post froma date earlier than the
date of comencenent of officiation by such pronotee. In
the case of a pronotee the period of his continuous
officiation in a senior post shall count fromthe date of
inclusion of his name in the Select List or fromthe date of
his continous officiating appoi nt ment whichever is later.
Expl anation 2 seeks to -exclude the period of tenporary
posti ng made by way of local arrangenent fromthe purview of
conti nuous officiating service.

Therefore, in the present case it is necessary to
establish- (1) the period of continuous officiation in the
seni or post by Raiguru; and (2) the period of continuous
officiation, if any, after his inclusion in the Selection
and officiation nmust coincide and should  be continuous to
forma basis for /granting seniority. Wen the first order
of 18.6.1982 was issued under Rule 9 Raiguru was on the
Select List of 1982. However, when the next order of
22.7.1983 was issued under Rule 9 Raiguru was not in the
Sel ect List for that period. There are two subsequent
orders of 1985 and 1987 for his continuous officiation. It
is not shown whether during this entire period the name of
Rai guru was on the Select List. Then in 1986 he was clearly
not officiating in a senior post but he was posted in the
Orissa Police Service Senior Class | Service and the sanme is
the case with the order of 30th of April, 1988. In the
order of 30th of April, 1988, Raiguru is described as
hol ding the post in Orissa Police Service Senior d ass |

In the light of these facts it is not possible to
hold that prior to his deened date of pronotion on 1.2.1989
he was continuously officiating a senior post in the |I|.P.S.
Cadre or that such officiation was at a tine when his name
was on the Select List because unless such officiation is
during the period when the nane of the officer is onthe
Select List it wll not count for seniority under
Explanation 1 to Rule 3(3)(b). Thi s not being the case
here, the respondent-Rai gure cannot be given the benefit of
the so called continuous officiation for his seniority.

Learned counsel for the respondent-Raiguru has
relied upon Union of India and Anr. v. Harish Chander and
Os. ([1995] 2 SCC 48), where this Court held that
officiation for a |l ong period would count for seniority. He
has also relied upon case cited there. However, when there
are express Rul es which prescribe how and when continuous
officiation will or will not count for seniority, such Rules
have to be enforced and one cannot resort to any genera
legal formulation. Three other cases were cited before us
relating to seniority and year of allotnent. These are
Harjeet Singh v. Union of India 9[1980] 1 SCC 37) and
Rancthandra Dayaram Gawande V. Union of India and Os.
([1996] 10 SCC 420). Al these cases deal wth seniority
and year of allotnment. However, each of themturns upon its
own special facts and have no application to the present
case.
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In the prenises respondent-Raiguru is not entitled
to claimseniority from23.6.1982 or for any part of the
period prior to 1.2.1989.

The appeal s are accordingly all owed and the inpugned
judgrment and orders of the Tribunal dated 29.9.1988 and
6. 8. 1993 are set asi de and t he ori gi nal Wit
petition/applications are dismssed. There wll, however,
be no order as to cost.




