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The grievance of the appellants in these three
appeal s arises out of an order passed by the Respondent
No.1 rejecting the appellants’ declarations which the
appel lants had filed under the "Kar Vivad Samadhan
Scheme, 1998" ( referred to briefly as "the Schene").
The schenme was introduced by and is contained in
Chapter |1V of the Finance (No.2) Act, 1998 (referred to
hereafter as the Act). It was in force between 1st
Sept enber, 1998 and 31st January 1999. Briefly, the
schene permits the settlenment of "tax arrears" as defined
in Section 87(m of the Act. The relevant extract of the
definition reads:

"tax arrears" neans, -

(i) in relation to direct tax
enactnment, the anmount of tax,
penalty or interest determ ned on or
before the 31st day of March, 1998
under that enactment in respect of

an assessnent year as nodified in
consequence of giving effect to an
appel | ate order but remaining

unpaid on the date of declaration;"

We have enphasi sed the dates which have a
bearing on the case, nanely, (a) 31.3.98 and (b) the date
of declaration. In other words, only those tax arrears
whi ch had been determnmined before 31.3.98 and which
remai ned unpaid as on the date of the declaration would
qualify for settlement under the schenme. The
det erm nati on under Section 87(m (i) by definition
therefore, is that which was nodified and not the
nodi fication itself. It is to be noted that there is no
requi rement under Section 87(m for the nodification to
have been conpleted on or before 31.3.1998. To hold
that the nodification nmust al so be conpl eted by 31st
March 1998 woul d nmean, as rightly submtted by | earned
counsel for the appellants, that in respect of a
determ nati on on 31st March 1998, the appell ate order
and consequent nodification would all have to be
conpl eted on the sanme date. That, given the |anguage
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of section 87(m would be practically inpossible and,
clearly could not have been i ntended.
The ot her sections which are pertinent are Sections
88, 89 and 95. Section 88 in so far as it is relevant
provi des:
88- Settlement of tax payable. Subject to
the provisions of this Schene, where any
person nmakes, on or after the 1st day of
Sept enber, 1998 but on or before the 31st day
of Decenber, 1998, a declaration to the
designated authority in accordance with the
provi sions of section 89 in respect of tax
arrear, then, notwi thstandi ng anything
contained in any direct tax enactnent or
i ndirect tax enactnent or any other provision of
any law for the time being-in force, the anmount
payabl e under this Schene by the decl arant
shal | be determi ned at the rates specified
her eunder ".

Section 89 provides that:

89- Particulars to be furnished in
declaration. - A declaration under section 88
shal |l be nade to the designated authority and
shall be in such formand shall be verified in
such manner as mmy be prescribed".

Section 95 of the schene excludes certain tax

arrears fromthe benefit of the scheme. In this case we
are concerned with the particular exclusion fromthe
purvi ew of the schene which is contained in Section 95 (i)
(c) of the Act . It reads:

95. Scheme not to apply in certain

cases: - The provisions of this schene

shal I not apply-

(i) in respect of tax arrears under any
direct tax enactnent.

(a) XXX XXX XXX XXX
(b) XXX XXX XXX XXX
(c) to a case where no appeal or
ref erence or wit petitionis admtted

and pendi ng before any appell ate

authority or Hi gh Court or the Suprene
Court on the date of filing of declaration
or no application for revision is pending
bef ore the Comm ssioner on the date of
filing declaration;

The use of the doubl e negative as enphasi sed
above, positively stated neans that the benefit of the
schene will be avail able only when an appeal reference
etc. are pending in respect of the tax arrears.

On an anal ysis of these provisions, it is clear that a
person could avail of the benefit of the schene, if
(1) there was a determination of the ampunt
of tax etc. on or before 31.3.1998;

(Sec.87(m (i)) and

(2) the determ nation has been nodified in
consequence of giving effect to an

appel | ate order; (ibid) and

(3) the declaration had been filed in the
prescri bed form before the designated
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authority between 1.9.1998 and

31.12.1998 (Sections 88, 89) and

(4) the anobunt of the nodified demand has
remai ned unpaid on the date of

declaration; (Sec.87 m(i)) and

(5) an appeal or reference or wit petition
before the authorities or court in respect

of the itens (1), (2) and (4) on the date of
the filing of the declaration is pending;

(Sec. 95 (1) (c) )

As the appellants’ declarations were rejected by the
respondent No.1, on identical grounds on an
interpretation of the same provisions of the schene, it is
sufficient to consider the facts relating to Gvil Appeal No.
4731 of 2000 ( Dr. (Ms.) Renuka Datla vs. The
Conmi ssi oner of |ncone Tax, Karnataka (Central) and
Anr.) to resolve the issues raised.

The assessnent year in this appeal is 1992-93.
By an order dated 31.3.1995 the appell ant was assessed
to tax under Section 143 (3) of the I'ncone Tax Act, 1961
by the Assistant Conmi ssioner. The total tax with interest
determ ned was Rs. 44,50,568/-. After adjustnment of pre-
pai d taxes Rs. 40, 74,820/ - renai ned payable. The
appel | ant preferred an appeal before the
Conmi ssi oner (Appeal ) (referred to as "CI'T(A)') objecting
to the followi ng additions in the assessnent -order
i) Share of profit fromMs. Raju
| nvest nent taken at
Rs. 6, 85, 668/ - as agai nst
Rs. 1, 85,250/ - shown in the
return.
ii) Unexpl ai ned investnment in
acquisition of jewellery
Rs. 23, 07, 809/ -

i) Val ue of stones other than
di anonds studded in
jewel lery Rs. 1,09, 419/ -

iv) Unexpl ai ned cash found from
| ocker : Rs. 2,50, 000/-

V) I nterest on debentures not
shown in return Rs. 3, 690/ -

Vi) Unexpl ai ned anount

recei ved from Bonbay:

Rs. 45, 000/ -

Vii) Unexpl ai ned investnment in

acqui sition of 8000 shares in
Duphar Interfran Ltd.
Rs. 80, 000/ -

viii) Unexpl ai ned i nvestnent in
acqui sition of shares of Ms
Techno Pharma Pvt. Ltd.,

Rs. 1, 25, 000/ -

i X) Unexpl ai ned i nvestnent in
acquisition of shares in Ms.
V. R Transports. Rs.24,000/-.

The appel |l ant al so chall enged the | evy of interest
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under Sections 234A, 234B and 234C.

By his order dated 30.9.1997, the CIT(A) partly

al l owed the appeal by confirmng the additions in respect
of items (iii), (iv), (v) and (viii), setting aside the additions in
respect of items (ii), (vi), (viii) and (ix) and remtting the
matter back to the Assessing Oficer for re-determnation
and nodification of the anpbunt under item (i). The

appel lant’s challenge to the |levy of interest was

di sal | owed.

The appellant filed an appeal before the Incone Tax
Appel l ate Tribunal in which the appellant not only

i mpugned the decision of the CIT (A) to the extent that it
confirmed the additions under itens (iii) and (vii) but also
the direction to the Assessing O ficer regarding the
guantum of nodification under item (i) and re-
determination in respect of itens (vi), (vii) and (ix). In
addi tion, the appellant challenged the confirmation of the
| evy of interest under Sections 234A, 234B and 234C.
Pursuant to the order of CIT (A, the Assessing

O ficer by order dated 17.11.1997 nodified the

assessment _order for the assessnent year 1992-93 in
respect of item (i) and deducted the additions set aside by
the CIT(A). The income was re-conmputed as

Rs. 12,16, 303 and the tax thereon at Rs. 6,56, 042.

Interest was | evied on'the income under Sections 243A,
243B and 243C. After crediting the appellant with the
amounts al ready paid, a sum of Rs.23,044.00 was

cal cul ated as the balance due.

By a subsequent order dated 2.1.1998, the

assessing officer deleted the levy of interest under
Sections 243A, 243B and 243C as the Director GCenera

(IT) had in the neanwhile, by an order dated 31.10.1997
directed waiver of the interest. The appellant paid the
amount as conputed by the order dated 17.11.1997 as

nodi fied on 2.1.1998 before 31.3.1998.

As far as those additions which were set aside for
re-determ nation by the Assessing Oficer were

concerned, the appellant conceded the departnents
conputation and filed a letter dated 29.12.1998 to thi's
effect before the Assessing Oficer.  The Assessing

O ficer recorded the concession and by order dated
31.12.1998 re-conmputed the appellant’s total incone.
However, despite the DA T s order, the assessing officer

i nposed interest under Sections 234A, 234B and 234C.

After giving credit for the anpbunt paid by ~the appellant,
the tax liability for the assessnent year 1992-93 was

wor ked out at Rs.22,05,925/-. The order dated

31.12.1998 al so directed the demand to be paid "as per
demand notice and chal |l an encl osed". Crim nal

proceedi ngs under Section 271 (1) (c) were initiated
separately. The denand raised by the assessing officer
was not net by the appellants.

The appellant filed her declaration under Section 88
of the Act in respect of the assessnent year 1992-93 on
28.1.1999. The CT (A who was the designated authority
under the schene rejected the declaration filed by the
appel l ant by his order dated 26.2.1999. Three reasons
were given for the rejection

"1. There does not exist any arrears on
31.3.1998 as seen fromthe facts stated
above.

2. The appeal said to be pending is on
| evy of interest, which has been waived.
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Hence, there is no dispute.

3. The arrear that is sought to be settled
relates to the current demand rai sed on
31.12.1998 which is entirely different
fromthe arrear demand"

The appel | ant i npugned the order of the CIT (A by
way of a writ petition before the Hi gh Court. The High
Court dismssed the wit application upholding the first
and second reasons of the CIT (A) as set out above. The
Hi gh Court held that the appellant’s declaration was
rightly rejected because there were no tax arrears as the
demand had been conceded to and interest had been
directed to be waived by the DA T.

I n our opinion, both the CIT(A) as well as the Hi gh
Court have proceeded upon an interpretation of the
phrase “tax arrears’ de hors the definition under Section
87(m as quoted above. |In this case, there was a
det erm nation of the anmpbunt taxed by the origina
assessnent order on 31.3.1995 i.e. before 31.3.1998.
The deternination was nodified by the orders dated
17.11.1997 and 31.12.1998 pursuant to the CIT(A)'s
order. The determ nation-on 31.12.1998 was not a fresh
assessment for the purposes of the schenme but the
nodi fication of the original 'determination” by the
assessment order dated 29.3.1996. |It-is not in dispute
that the nodified demand was not paid by the appell ant
on the date when the declarationwas filed. Whether the
nodi fi ed demand is as a result of concession or otherw se
is not a relevant consideration for the purposes of Sec.87
(m. The section itself makes no such distinction
bet ween a conceded denmand and any other for the
pur poses of the scheme. Section 87(f) appears to fortify
the position by the definition of 'Di sputed tax’ as "the tota
tax determ ned and payable in respect of an assessnent
year under any direct tax enactnent but which renains
unpaid as on the date of making the declaration under
Section 88". The word "determ ned" is not qualified by the
process by which the determi nation i's rmade.
However, not all "tax arrears" under S. 87(m are
entitled to the benefit of the schene. I'f-no appeal etc. is
pending in respect of the tax arrears, the benefit of the
schene is not avail able under Section 95(1)(c). If an
appeal etc. is pending, it is not for the designated
authority to question the possible outcome of the appeals,
nor for the High Court to hold that the appeal was "shani,
"ineffective" or "infructuous"” as it has. |In any event, the
Hi gh Court erred in holding that the entire demand raised
on 31st Decenber 1998 had been consented to by the
appel lant. In conputing the demand on 31st Decenber
1998 the assessing officer included not only those itens
whi ch had been renmitted by the CIT(A) for re-
det erm nati on, and which were conceded to by the
appel l ant, but also the itenms which had been confirned
by the CIT(A) which had not been conceded and were
the subject matter of appeal before the Tribunal. Thus
the question of inposition of interest under Section 234A,
234B and 234C and the determination in respect of
items (iii) and (vii) referred to above, even according to
the Hi gh Courts view, was the subject matter of appeal
In the facts of the case therefore, it cannot be said that
there was no appeal pending in respect of the tax arrears
pertaining to those itens within the nmeaning of Sec.
95(1)(c).
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Since the appellant’s case formally fulfilled the
criteria for being considered under Chapter |1V of the Act,
we set aside the order of the Hi gh Court. The order by
whi ch the declaration filed by the appellant under the
schene was rejected is quashed and the respondents are
directed to consider the declaration filed by the appellant
under Section 88 of the Act within a period of eight weeks
fromtoday.

As stated at the outset, the facts in all the three
appeal s are factually simlar. For the same reasons, the
orders of the Designated authority rejecting the
declarations in each of the appeals nust be quashed wth
the sane directions. Al the three appeals are, therefore,
al l owed w thout any order as to costs.




