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MAJMUDAR, J.- These two appeals are filed by the
assessee, Metal Box India Limted, under Section 35-L of the
Central Excises and Salt Act, 1944 read with Order XX-A and
B of the Supreme Court Rules, 1966, challenging the order of
the Customs, Excise & Gold (Control) Appellate Tribunal, New
Delhi, in two appeals filed by the appellant-assessee on the
one hand and the Collector of Central Excise, Midras, on the
other. The appellant is aggrieved by the aforesaid decision
of the Tribunal by which it was held that the Department was
entitled to reload the price of +the goods concer ned
manufactured by the assessee and sold to Ms Ponds (1)
Limted by ignoring the deduction clainmed by the assessee by
way of trade discount and also by adding the interest
accruing on advances nmade by the said buyer, ~ Ponds (1)
Limted to the assessee during the relevant years of
assessment . A few relevant facts may be stated at the
outset. The appellant is a Public Limted Conmpany carrying
on the business of manufacturing and narketing net al
contai ners which were classified under Tariff Item No. 46 of
the erstwhile
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schedule to the Central Excises and Salt Act, 1944 and
liable to excise duty ad valorem The Conpany for the
purpose of its aforesaid business has factories in severa
parts of the country including Madras. The present appeals
relate to the Madras factory.
2. That the appellant is manufacturing goods as per the
i ndi vidual <customer’s requirenents and supplies to the
customers agai nst negotiated prices which are printed in the
contract. It is the case of the appellant that one such
customer is Ponds (1) Limted, an independent corporate
body, which is neither related to the appellant nor has it
any interest either directly or indirectly in the business
of the appellant. The said Ponds (1) Limted which is
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engaged in the business, inter alia, of narketing cosnetic
products being in need of steady supply of containers for
its aforesai d busi ness approached the appellant by way of an
arrangenent under which the appellant was to nanufacture
containers as per the specification supplied by Ponds (1)
Limted and in consideration of the appellant’s naintaining
a steady and regul ar supply of the containers, the Ponds (1)
Limted agreed to pay as advance certain anounts with a vi ew
to seeing that ready stocks of raw materials and conmponents
were made avail abl e by the appellant to neet the demands of
containers as put forward by Ponds (1) Limted. An
agreement was entered into between the parties about certain
di scounts to be given to Ponds (1) Limted which were to be
deducted from the gross price which reflected various
factors that went into the determ nation of a negotiated
contract price.
3. The appellant submitted the price list in Part 11 in
respect” of its sales to Ponds (1) Limted in which the
contract /price of the goods sold was shown as net price
after deducting discounts and rebates as appearing in
Schedul e 11. Earlier these price |lists were approved by the
appropriate officer. However, a show cause notice was
i ssued by the Assistant Collector of Central Excise, Mudras,
on 27-6-1984, calling upon the appellant to show cause:
(1) Wiy the gross price indicated in the
af oresai d agreenents should not be treated as
the true price for the purpose of arriving at
the ‘assessable value and why the additiona
consi deration by way of interest accruing on
the advances made by Ponds (1) Limted should
not be added to-arrive at the assessabl e val ue
for the period of 1-7-1983 onwards?
(2) Wiy the gross prices should not be
arrived at after adding the interest accruing
on the advances “and the assessable value
arrived at on this basis for the period from
1-7-1983?
(3) Wiy the consequential duty should not be
denmanded fromthe appellant under the proviso
to sub-rule (1) of Rule 10 of the Centra
Exci se Rules, 1944, and under the proviso to
Section 11-A of the Central Excises and -Salt
Act ?
4, The appellant replied to said show cause notice.
Anot her notice was issued on 18-1-1985 in the nature “of a
demand- cum show- cause noti ce
93
whereby the appellant was called upon to show cause as to
why basic excise duty in the sumof Rs 23,50,013.40  paise
and special excise duty in the sumof Rs 1, 17,500.68 / paise
for the period 1-7-1980 to 30-11-1984 shoul d not be demanded
from the appellant. The appellant replied to the said
noti ce on 18-1-1985.
5. After hearing the appellant, the Assistant Collector,
Central Excise, Madras, by his decision dated 27-5-1985,
held against the appellant on all counts. The Assi stant
Col l ector held that the appellant suppressed material facts
in order to evade paynent of duty and consequently held that
the, extended period of limtation was available to the
Department. The Assistant Collector also added the rebates
and di scounts nmentioned in the agreenents between Ponds (1)
Limted to the contract price between the appellant and
Ponds (1) Limted to arrive at the assessable val ue. The
Assistant Collector also added ad hoc interest on the
advances received by the appell ant and added the sanme to the
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gr oss price for arriving at the assessabl e val ue.
Accordingly, the denand of duty and special excise duty was
confirmed.

6. The appellant preferred an appeal to the Collector of
Central Excise (Appeals), Madras. The Collector of Centra
Exci se (Appeals), Madras after hearing, partly allowed the
appeal by accepting the contention of the appellant relating
to loading of ad hoc interest on the advances nade by Ponds
(1) Limited but rejected the appellant’s contention relating
to the inclusion of rebates and di scounts given to Ponds (1)
Limted. The appell ant, thereafter, preferred appeals to
the Tribunal, as stated above. The Department also filed
cross-appeal against that portion of the order of the
Col l ector of Central Excise (Appeals), Madras, whereby he
had accepted the appellant’s contention relating to the
| oadi ng of ad hoc interest.

7. The Tri bunal® heard both the sides, allowed t he
Departnment’s appeal and dismssed two appeals of the
appel | ant 'and consequently the entire order of the Assistant

Col l ector. _was confirnmed. That is how the appellant is
before this Court in the present appeals.

8. W have heard |earned-counsel for the parties in
support of their respective cases. M Sorabjee assisted by
M D.A. Dave, |l|earned counsel, raised the fol l owi ng

contentions in support of the appeals.

(1) That the proceedi ngs consequent to the
show cause notice inasmuch as they sought to
invoke' the period of five years under the
proviso to Section 11-A of the, Act were
m sconcei ved and only shorter period of
[imtation was available to the Departnent to
rai se such a demand

(2) In any case even . on nerits the Tribuna
had patently erredinlaw in allowing the
Department’s appeal and in restoring t he
| oading of purchase price by the ad hoc

i nterest on advances nmade by Ponds(1) Limted

to the assessee.

(3) The Tribunal equally erredin law in
rejecting the appellant’s contention regarding
rebates and di scounts given to Ponds (1)
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Limted for being deducted from the  gross
price. We shall deal with these contentions
seriatim

9. So far as Contention 1 is concerned, it is obvious that

the Department invoked proviso to Section 11-A onthe ground
that while submtting the price list, the appellant. had
suppressed material facts. |t has been found on record that
in the price lists submtted by the appellant details of
advances nmmde by Ponds (1) Limted, the whol esal e buyer of
appel lant’s goods and that too interest-free advances of
huge anmounts were all suppressed fromthe Department  and,
therefore, it has to be held that the duty had been short
| evied on account of wilful suppression of relevant facts by
the assessee. This finding is well-sustained on record and
calls for no interference. W, therefore, concur with the
conclusion reached by the Tribunal that |onger period of
[imtation is available to the Departnent. W reject
Contention 1.

10. So far as Contention 2 is concerned, it is true that
Ponds (1) Limted was alnost a wholesale buyer of the
appel | ant’ s goods, nanely, netal containers manufactured by
it as it was lifting 90 per cent of the total production of
the appellant. For that purpose huge anpbunts were being
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advanced free of interest by Ponds (1) Limted to the
appel | ant . When Ponds (1) Limted was given 50 per cent

di scount from normal price then the material aspect that
Ponds (1) Linmted had advanced |arge anounts free of
i nterest had necessarily entered into consideration between
the parties. Therefore, special treatment was given by the
assessee to Ponds (1) Limted. It has to be appreciated
that if Ponds (1) Limted had not given these ampbunts, the
appel l ants woul d have been required to borrow these anobunts
for purchasing raw nmaterials and other accessories from
outside |ike banks etc. and woul d have been required to pay
arge ampbunts of interest which naturally would have got
reflected in the purchase price to be charged from the
buyers as it would be a part of cost of production which was
to be passed on to the custoners of the appellant’s goods.

It has been laid dowmn by Section 4(1)(a) that nornmal price
woul d be price which nust be the sole consideration for the
sale of goods and there could not be other consideration
except | the price for the sale of the goods and only under
such a situation subsection (1)(a) would conme into play. |If
the price in a particular transaction is not the sole
consideration flowing directly or indirectly fromthe buyer
to the assessee-manufacturer, either in cash or any other
form the additional consideration quantified in terns of
noney value is to beadded to the price declared by the
assessee for determning the normal price of the goods. In
these circunstances the Tribunal was perfectly justified in
upsetting the decision of the Collector and confirmng the
decision of the Assistant Collector when the Jlatter held
that notional rate of interest on the advances given by the
whol esal e buyer, Ponds (1) Limted, to the appellant should
be reloaded in the price so as to reflect the correct price
of the goods sold by the appellant. The Tribunal was right
when it considered the fact that after agreement entered by
the appellant with Ponds (1) Linmted, the appellant got
large anpunts of Rs 75 lakhs in 1980, Rs 100 |lakhs in 1981
and Rs 200 |l akhs in 1982 free of interest and these advances
were nmaintained at the
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sane level on the first working day of every nmonth as
specifically provided for in the agreenment colum 9 as the
speci al agreenent between the parties and it had a direct
i mpact on the pegging down of purchase price whi ch
ultimately was charged by the appellant fromthe wholesale
buyer, Ponds (1) Limted. The said price charged by the
appel lant from Ponds (1) Limted could not be said to be
normal price of containers on account of extraneous reason,
nanely, that a favoured treatnent was given to Ponds. (1)
Limted which had given such | arge anpbunts to the appellant
free of interest for purchasing raw rmaterials and
accessories for manufacturing the containers which were
ultimately sold by the appellant to Ponds (1) Limted. The
Tribunal has also noted the reasoning of the Assistant
Collector on this aspect to the effect that the extent  of
such deduction in the price can reasonably be attributed to
the interest anmount payable on the advance which Ms Meta

Box India Linted had obtained fromany other source wth
i nterest-bearing | oan, would have been | oaded on the cost of
manuf acture and sale price of the netal containers naturally
increasing the concessional price charged from Ponds (1)
Li mted.

11. On the facts on record, therefore, it must be held that
the Tribunal was perfectly justified in taking the view that
charging a separate price for the netal containers supplied
to Ms Ponds (1) Limted could not stand justified under
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Section 4(1)(a) proviso and, therefore, to that separate
price charged fromthe Ponds (1) Limted, the extent of
benefit obtained by the assessee on interest-free |loan was
required to be rel oaded by hiking the price charged fromMs

Ponds (1) Limted to that extent. Contention 2 also,
therefore, fails and is rejected.
12. This takes wus to the last contention. On  this

contention the appellant is on a better footing. The Ponds
(1) Limted was alnost a wholesale buyer of the neta
contai ners of the assessee during the relevant periods of
assessment. Qut of the total netal containers manufactured
by the assessee in its factory at Madras, 90 per cent were
lifted by Ponds (1) Limited. In such a situation the
guestion arises whether the proviso to Section 4(1)(a) can
be made applicable after taking out the consideration of
interest-free advance mamde by Ponds (1) Limted to the
appel | ant. As we have rejected Contention 2 and allowed
rel oading of purchase price by the notional value of
interest ‘on the advances nade by Ponds (1) Limted to the

assessee, that aspect now has to be kept out of picture. In
that light we may visualise the situation prevailing at the
rel evant tinme. It becones clear that the assessee cane

forward to give special rebate in the purchase price to an
al nost whol esal e buyer of its goods and when it had to neet
the demand for nmetal containers as placed in advance by such
a bulk buyer. It is not in dispute that 90 per cent of
metal containers which were manufactured by the appell ant
were supplied to this whol esal e buyer, Ponds (1) Limted.
Now the question whether Ponds (1) Limted was also a
financi er becomes irrelevant as that aspect i's taken care of
by our decision on Point 2 and the price charged by the
appellant from Ponds (1) Limted has got reloaded by the
amount of notional interest which the appellant had to pay
to Ponds (1) Limted for
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utilising its noney for purchasing raw materials etc.
Therefore, the net picture which energes is that here was a
whol esal e buyer claimng discount because it avoided the
bot herati on of the appellant by way of advertising cost for
marketing its products as 90 per cent of its - product were
guaranteed to be lifted by Ponds (1) Limted. For such a
buyer if a concession by way of trade discount is given, may
be to the extent of 50 per cent though in fact now it wll
not be to the extent of 50 per cent but nmuch | ess as we have
permtted reloading of the contract price between the
parties by the notional value of interest  on -advances
received by the assessee from Ponds (1) Limted during the
rel evant time, such a trade discount cannot be said to be in
any way uncalled for or a special treatnment <contrary to
trade practice. Therefore, once Contention 2 is rejected
then for deciding Contention 3 the proviso to- Section
4(1)(a) would directly get attracted. Learned counsel for
the respondent contended that for attracting the said
proviso it should be shown that in accordance wth norma
practice of wholesale trade different prices are charged

from different classes of buyers. That a buyer who
purchases 90 per cent of the goods cannot be said to form a
different class of buyers. It is difficult to agree wth
this contention. The buyer who purchases small quantities

of goods may stand in different class as conpared to a buyer
who purchases 90 per cent of manufactured goods. He would

certainly form a separate and distinct class. In this
connection, we nmay usefully refer to the term ’'value as
mentioned in Section 4, sub-section (4)(d). It is subject

to deductions envi saged by Section 4(4)(d)(ii) which include
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anongst others the trade di scount (such di scount not being
refundabl e on any account whatsoever) allowed in accordance
with the normal practice of the wholesale trade at the tine
of , renmoval in respect of such goods sold or contracted for
sal e. It cannot be gainsaid that the appellant was
manuf acturing the goods which were offered for sale in
whol esale to Ponds (1) Limted, a buyer also in wholesale
and it lifted 90 per cent of the manufactured goods. For
such a buyer if the manufacturer offers trade di scount that
anmount cannot be included in the value of the excisable
goods and has to be deducted for computing the normal price
of the goods concer ned.

13. Learned counsel for the Departnent vehenmently contended
that such a discount to be admissible has firstly to be
uniformy nmade available to all customers |like concessiona
sales of goods on festivals like Diwali or Christmas etc.
It may be that such general concessions are given on such
occasions to all custoners but it cannot be said that if a
speci al trade discount is given to such an esteened custoner
who is a buyer of 90 per cent of goods, it would anount to
trade practice which would not be a nornmal trade practice
but would be in any way an inperm ssible trade practice. In
fact such type of  concessions are wusually given by
manuf acturers whose goods are lifted by wholesale buyers
whose availability avoids |ot of marketing and advertising
costs for the manufacturer and al so ensures a guaranteed

guantity of sales year after year. |In order to keep such a
whol esal e nonopol istic buyer attached to it, if under such
ci rcumnst ances by way of busi ness expedi ency, t he

manuf acturer offers hima special trade discount, it
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cannot be said that it is not in accordance wth nornal
practice of wholesale trade. It is not in dispute that
Ponds (1) Linited has not refunded such discount 'on any
account. Therefore, it satisfies the requirement of clause
(ii) of Section 4(4)(d) of the Act.  Learned counsel for the
appellant in this connection invited our attention’ to the
decision of the GQjarat H gh Court in Qjarat State
Fertilisers Co. Ltd. v. Union of Indial. The Division Bench
of the Gujarat High Court consisting of RD. Desai and GT.
Nanavati, JJ., interpreting the scope of Section4 of the
Act laid down that Section 4 of the Central Excise Act does
not in terns enact that the trade discount in order to
qualify for deduction thereunder should be on a uniform
basis to all whol esal e purchasers at the factory gate. Any
such view would require the addition of  word ’uniform
before "trade di scount"” occurring in Section 4 which is not
evidently permssible. Nor would it be advisable to read
the requirenent of uniformty even by inplication. Even if
trade discount is not wuniformy given or is given at
different rates to different purchasers, it cannot “by itself
disqualify it from being excluded for arriving ‘at the
assessable value so long as the lack of uniformty is not
founded on any extra-conmercial considerations. To ignore
the deduction of trade discount would ambunt to adding a
non-exi stent fraction to the manufacturing profit which wll
artificially inflate the net assessable value for the |evy
of excise duty which is not legally permissible having
regard to the basic concept of excise levy. W concur wth
the aforesaid view on the scope and anbit of trade discount

envi saged for Section 4. In view of t he af oresai d
di scussion, it must be held that the Tribunal was in error
in taking the view that as trade discount was uniformy not
given to all its customers by the assessee, it was not a

perm ssi bl e deduction and it had to be reloaded in the price
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of the excisable goods. W, therefore, accept the |ast
contention. |In the result these appeals are partly all owed,
the order of the Tribunal will stand confirmed insofar as
period of limtation applicable herein and rel oading of the
purchase price by the notional value of interest on advances
made by whol esal e buyer Ponds (1) Limted to the assessee is
concerned and to that extent Assistant Collector’s order
will st and unt ouched. However, to t he ext ent of
di sal | owance of the trade discount offered to the wholesale
buyers Ponds (1) Limted by the assessee, the decision of
the Tribunal is set aside and accordingly the original order

passed by the Assistant Collector to that effect will also
stand set aside. In the facts and circunstances of the
case, there will be no order as to costs.

14.The Iliability of the appellant for the demanded duty in
the showcause notice will have to be recalculated in the

[ight of the present judgnent.
1 (1980) 6 ELT 397 (Quj)
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