http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 8

PETI TI ONER
MS. UN ON CARBIDE | NDI A LTD.

Vs.

RESPONDENT:
STATE OF ANDHRA PRADESH

DATE OF JUDGVENT20/ 03/ 1995

BENCH
VERMA, JAGDI SH SARAN (J)
BENCH

VERMA, JAGDI SH SARAN (J)
BHARUCHA S. P. (J)

PARI POORNAN, K. S. (J)

Cl TATI ON
1995 SCC' Supl. (2) 267 JT 1995 (3) 218
1995 SCALE ~ (2) 355

ACT:

HEADNOTE

JUDGVENT:

J.S. VERWA, J.

1. These appeals by special |eave are against the judgnent
dated 5.2.1976 in Tax Revision Case Nos. 18 and 19 of ' 1975,
by the H gh Court of Andhra Pradesh. The two question
answered by the H gh Court relate to the assessnent years
1968-69 and 1969-70 which are:

(1) WWether dry cell batteries nmanufactured by the
assessees are exigible to tax under Entry No. 3 or Entry No.
38 of the First Schedule to the Andhra Pradesh General Sales
Tax Act, 19577?

(2) Wether the arc carbons manufactured by the assesses
are exigible to tax under Entry No. 4 or Entry No. 38 of the
First Schedule to the Andhra Pradesh General Sal es Tax Act,
195772

The Tribunal held that the "dry cell batteries" are  taxable
under Entry No. 38 except only those which are specified for
use in transistors, which alone are taxable under Entry. No.
3; and the "arc carbons" are taxabl e under Entry No. 4.  The
revisions filed by the assessee have been dism ssed by the

H gh Court. Hence these appeals by special |eave. The
connected matters are sinilar and are disposed of in

221

terns of this judgnent.

2. The relevant entries with reference to which the above
guestions are to be decided,

"3. Wreless reception At the point 12 pai se
i nstruments and appar at us, of first sale in the
radi os, and radi o hones, in the state rupee

el ectrical valves, accum

ulators, anplifiers and

| oud- speakers and spare

parts and accessories

thereof. (b).

4. C nemat ogr aphi ¢ equi prent - do- 12 pai se
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i ncl udi ng caneras, projectors in the
and sound recordi ng and rupee

reproduci ng equi prent | enses,
filmand parts and accessories
required for use therewth.

38.All electrical goods, - do- 8 pai se
i nstrunents, apparatus and in the
appl i ances including fans rupee

and lighting bulbs electrica
eart henware and procel ai n and
all other accessories. "
The assessee contends for taxing of these articles at the
lower rate wunder Entry No. 38 and not at the higher rate
under Entry Nos. 3 or 4.
3. We shall first consider the question relating to "arc
car bons". The only argunment on behalf of the assessee is
that the carbon is used up and, therefore, it cannot be an
accessory of the equi pment specified in Entry No. 4. On this
basis,  the assessee clains that arc carbon used in the
equi prent'_i's taxable under Entry No. 38 at a |lesser rate.
The Hi gh Court followi ng its earlier decision held that arc
carbons manufactured by the assessee were assessable under
Entry No. 4 and not Entry No. 38. That view of the Andhra
Pradesh Hi gh Court has been approved by this Court in
Annapurna Carbon /Industries Co. vs. State of Andhr a
Pradesh, [1976] 37 S.T.C. 378, and it was  held that arc
carbons fell within Entry No. 4 of the First Schedule to the
Act. It was held by this Court that:
"N\ The neaning of this entry can only
be satisfactorily determned in the Iight of
| anguage of the entry itself considered in
the context in which it occurs.
The entry No. 4 occurs in a schedule in_ which
descriptions of goods tobe taxed indicate
t hat t he expression - "required for use
therewi th" has been enpl oyed for equi pnment or
accessories connected with the main purpose.
For instance, in entry No. 5, the expression
222
occurs at the end as follows:
"Phot ogr aphi ¢ and ot her caneras and enl ar gers,
| enses, films and pl ates, paper and cloth  and
other parts and accessories required for use

therewith. "

Apparently, the deciding factor is t he
predom nant or ordinary purpose or use. It is
not enough to show that the article can be put
to other wuses also. It is its (general or

predom nant user which seens to deternmine the
category in which an article will fall~

......... Again entry No. 3 for "W rel ess
reception instrunments and apparatus" includes
"electrical valves, accunulators, anplifiers
and | oud- speakers and spare parts and
accessories t hereof’ . The wor ds "Parts
thereof" are used in several entries, such as
entry No. 6 for «clocks, tinepieces and
wat ches, entry No. 10 for dictaphones and

ot her simlar apparatus for recordi ng sound
and entry No. 11 for sound transmtting
equi pnment such as tel ephones and | oud-
speakers.

Qur object in indicating the nature of
entries, amidst which entry No, 4 occurs is to
show t hat sone precision has been attenpted in
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4,

t he
Co.

subm ssi on.

for
t he

making the entries. Wen it was intended to
confine the entry to particular gadgets and
"parts thereof" the entry said so. O course,
even  where an entry relates to parts
manuf actured for use for a particular kind of
i nstrument or gadget only, the article,
manuf act ur ed to serve as a

particular Kkind of apparatus would not cease
to be covered by the intended entry sinply
because a purchaser nmakes some other use of
it. W have to find the intention of the
framers of the schedule in making the entry in
each case. The best guide to their intentions
is the | anguage actually enployed by them
We find that the term"accessories" is used in
the schedul e to descri be goods which may have
been manufactured for use as an aid or
addi tion. A sense in which the wor d
"accessory" is usedis given in Wbster’'s
Third New I nternational Dictionary as foll ows:
“an object or device that is not essential in
itself but that adds to t he beauty,
conveni ence, ~or effectiveness of something
el se”. Q-her neanings given there are
"Suppl enentary or secondary to sonething of
greater or primary inportance"; "additional";
"any of several nechanical devices that assist
in operating or controlling to tone resources
of an organ". "Accessori es" are not
necessarily confined to particular rmachines
for which they nmay serve as aids, The sane
item nay be an accessory of nore than one kind
of instrument.
It wll be noticed that the entry we have to
i nterpret i ncludes “parts" as wel | as
"accessories"” which are required for 'use in
projectors or other (ci nemat ographi ¢ equi pnent.
We think that The Andhra Pradesh High / Court
correctly held that the nmain use of the are
carbons under consi deration was duly proved to
be that of production of powerful light used
in projectors in cinemas. —The fact that
they can also be wused for searchlights,
signaling, stage lighting, or where powerful
lighting for photography or other purposes may
be required, could not detract from the
classification to which the carbon arcs
belong. That is determned by their ordinary
or comonly known purpose or user.. This, as
al ready observed by us, is evident from the
fact that they are known as "cinema are
carbons" in the Market. This finding was
enough, in our opinion to justify the Vi ew
taken by the Andhra Pradesh H gh Court  that
the goods under consideration are covered by
the relevant entry No. 4. "

(enphasi s suppli ed)

(at pages 380-81)

A plea on behalf of the assessee for reconsideration of
decision of this Court in Annapurna Carbon |Industries

was made. W find no ground to accept that

We nmay add that the decision has held the field
these years and we do not find any reason to doubt
correctness of that decision. It must, therefore, be

part

of
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held that the decision of the H gh Court that arc carbons
are taxable under Entry No. 4 of the First Schedule to the
Act does not call for any interference.

5. We now consider the question relating to dry battery
cells. The matters involving this question are of two broad
cat egori es. One category relates to the period prior to

certain anendnents made in the Act in 1976 while the other
category of natters relates to the period subsequent to that
amendnment. For the period prior to the 1976 anendnent, the
dry cell batteries only of Union Carbide India Ltd. which
bore on it the mark "for transistors®" were held to be
taxabl e under Entry No. 3 at a higher rate while the nmulti-
purpose dry cell batteries of all the assessees which did
not bear any such nark were held to be taxable at the | esser
rate under Entry No. 38. Accordingly, for the period prior
to 1976, the only aggrieved assessee is the Union Carbide
India Ltd. in respect of its batteries bearing the mark "for
transi stors" which were assessed at the higher rate under
Entry No. 3 while the State is aggrieved by assessnent of
the remaining dry cell batteries of all assessees under
Entry No. 38. For this reason, there are cross appeals by
the Union Carbide India Ltd, and the State relating to the
period prior to 1976 amendnent.

6. For the post-1976 period, the H gh Court has held that
all dry cell batteries, after the amendnments in the Act, are
taxable only wunder Entry No. 38. Accordingly, the State
al one has preferred the appeals in this behalf for the post-
1976 peri od.

7. Al  the appeals are considered together  since they
i nvol ve for decision the common question of ~ taxability of
dry cell batteries. The contention of the |earned counse
appearing for the assessee is that thedry ~cell ‘batteries
are taxable only under Entry No. 38 for the entire  period.
On the other hand, the contention on behalf of the State
CGovernment is that all such batteries are taxable throughout
only wunder Entry No. 3. In the alternative, it was urged
that after the 1976 amendnment effective from1.9.1976, the
dry cell batteries are taxable under Entry No. 137 as it
then stood but not under Entry No. 38. It was subnitted
that Entry No. 3 is attracted because dry cell batteries are
"accessories" of wireless reception instruments etc. even if
not "accunulators"; and that it is not “accessories”™ of
"electrical goods" due to which Entry No. 38 is excluded.
In short, the contention on behalf of the State is* that a
"dry cell battery" is either an "accunulator" or "storage
battery" or an "accessory" of wireless reception instrunents
etc. to fall under Entry No. 3 throughout or Entry No. 137
w.e.f. 1.9.1976 but not an "accessory" of "electrical goods"
to fall under Entry No. 38. The question for decision
therefore, is whether the view taken that dry cell batteries
fall within Entry No.38 is incorrect on the grounds urged by
the State. Only in respect of Union Carbide India Ltd,. for
the pre-1976 period, the question also is : Wether the dry
cell batteries marked "for transistors” were wr.ongl y
assessed to be taxable under Entry No, 3 instead of Entry
224

No. 387

8. At this stage, the relevant entries as they stood after
the amendment made in 1976 and 1985 may al so be quot ed:

Wth effect from1.9.1976: -

"3. Wreless reception At the point 12 pai se
i nstrunments and appar at us, of first sale in the
radi os and radio in the state rupee

gr anophones, electrica
val ves, accunul ators,
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anplifiers and | oudspeakers
and spare parts and
accessories thereof. (1003)

38. Al kinds of electrical - do- 8 pai se
goods, instruments, apparatus in the
and appliances that is to say - rupee
(i) Wres, hol ders,

pl ugs, swi t ches,

el ectrical eart henwar e

and porcel ai n ware;
(ii) Casings, cappi ngs,

reapers, bends, junction
boxes, net er - boxes,
switch boxes, net er -

boards and switch boards
ot her those made of wood;

(iii) El ectri cal
fans, I'ighting bul bs,
t or ches, fl uorescent

tubes and their fittings,
i ke chokes and starters
and ot her parts and
accessories thereof,

(iv) Electrical grinders,
m xers, blenders, hair driers,
shavers, washi ng nachi nes
cooki ng ranges, boilers,
ovens, geysers, gener -
ators, transforners -and
parts and accessories

t her eof,
(v) Electronic systens,
i nstruments appar at us,

appl i ances i ncl udi ng
el ectroni c cash register-

i ng i ndexi ng card-
punchi ng, franking and
addr essi ng nmachi nes,
conputers of analog and
digital wvarieties, one
record units,

osci |l | oscopes and other
el ectroni ¢ equi pmrent and
material and parts and

accessories t her eof ;
(1038)
225
137. Electrical storage At the point 12 pai se
batteries and parts of first in-the
t her eof of including sale in the rupee

contai ners, covers
and plates (1137) state
Wth effect from1.7.1985:--

152. Dry batteries or cells At the point *(10) paise
*(and parts and accessories of first in the
t hereof). sale in the rupee

*Rate of tax on item 152 reduced from 11 paise to 10 paise
and the bracked words added by G O M. No. 630, Rev.
dt.30.5.1986 w.e.f. 1.6.1986 and later by Act 19 of 1986
w.e.f. 1.8.1986

The subsequent anendnents show that with Entry No. 152
specifically providing for "dry batteries or cells" while
Entry No. 3 renmined the sane, since then "dry batteries or
cel I s" cannot come under Entry No. 3 in view of the specific
Entry No. 152. The question is whether prior to the
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specific provision being made in Entry No. 152 for dry
batteries or cells, Entry No. 3 had to be preferred or it
was Entry No. 137 we.f 1.9.1976 which included "dry

batteries or cells". To cone under Entry No. 137 which is
the alternative argument advanced on behalf of the State
CGovernment, dry batteries or cells must fall wthin the
nmeani ng of "storage battery" and for attracting Entry No. 3
it must fall wthin the expressions "accumulators" or
"accessories thereof", W shall presently show that dry
batteries or cells arc not "storage batteries" or
"accumul at ors". The real question therefore would be

whether they can be <called "accessories" of Wi rel ess

reception instruments etc." to fall within Entry No. 3. This

i s because the expression is "accessories thereof"”.

9. In Ham yn Al | - Col our Sci ence Encycl opedia the

"accunul ators" are described as:

"The accumul ator does not make electricity in the way that

the dry battery does.” Electricity has to be put in before

any can be taken out. The sane anount of electricity can be

obt ai ned from an accunul ator -as was put into it."

On the other hand dry batteries are called a primary cel

which is different froman accunul ator, secondary cell or

storage battery.

10. In Chanbers ~ Sci ence and Technol ogy Di ctionary,

"accurul ator" is defined as:
"Voltaic cell which can be charged and
di schar ged. On charge, ~ when an el ectric
current is passed through it into the positive
and out of the negative termnals (according
to the conventional direction of flow of
current), electrical energy is converted into

chem ca
226
energy. The process - is reversed on di scharge,
the chem cal energy, less losses both in
potential and current, being converted into
usef ul el ectri cal ener gy, Accunul at ors

therefore form a useful portable supply of
el ectric power, but have the di sadvantages of
bei ng heavy and of being at best 70%
efficient. Mre often known as battery, also
call ed reversible cell, secondary cel |
storage battery"

and storage battery is nentioned to be the same as  an

accumul at or.

11.Primary cells and primary batteries or dry batteries or

cells are understood in common parlance as well as in
technology to be different from accunulators (or storage
cells.

12. In The New Encycl opedia Britannica, Vol.1, at page 963

, it is stated that,
"There are two major type of voltaic cells:
primary batteries and secondary, or storage,
batteries. (The latter are sonetimes also
call ed accunul ators.) Primary cells are
constructed in such a way that only one
continuous or intermttent discharge can be
obt ai ned. Secondary devices, on the other
hand, are constructed so that they can be
di scharged and then recharged to approxi mately
their original state. The charging process is
t he reverse of the di schar ge process;
therefore, the electrode reactions in these
batteries nust be reversible.
"Primary batteries" are defined as




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 8

" Sever al varieties of primary cells are
avai |l abl e. These include dry, wet, and solid
el ectrol yte. Dry cells are not actually dry

but contain an aqueous electrolyte that is
unspillable or inmobilized. Many of these
cells are sealed to prevent seepage of the
electrolyte or reaction products. Conmon
exanpl es of such prinary batteries arc acidic
dry cells (e.g. carbon-zinc cells), wused in
flashlights, toys, and certain transistorized
portabl e radi os; alkaline dry cells, enployed
in caneras, tape records, and electric razors,
and nercury cells, utilized in aids and phot o-
graphic flash guns."
and "Secondary batteries" are defined as

"Such batteries consist of an assenblage of
several identical voltaic cells. 0] t he
various types of storage batteries avail able,
the Jlead-acid type is the nost wdely used.

It serves as the power source

electrical systens of many kinds of notor
vehicles, particularly autonobiles and trucks.
It is al so comonly used to provi de
electricity for emer gency [ighting and
comuni cation circuits..........
13. For this reason, dry batteries or cells cannot be treated
as "storage batteries" for the purpose of Entry No. 137 or "
accunul ators" for the purpose of Entry No. 3.
14. The expression "accessories thereof" in Entry No. 3
indicates that Entry No. 3 can be attracted only if the dry
batteries or cells can be treated as accessories of the wire
reception instruments etc. specified inEntry No. 3 or else
they would fall under Entry No. 38 as "’'other accessories"
of "all electrical goods" being the residuary entry. The
dry cells or batteries marked for use in transistors as is
the case of some such batteries manufactured by the Union
Carbide India Ltd. alone during the prel976 period, may fal
under Entry No. 3 as held by the H gh Court. However,
mul ti-purpose batteri es, not specified for use in
transi stors al one cannot be treated as "accessories thereof"
of wireless reception instrunents etc. for the purpose
227
of Entry No. 3.
15.1n Annapurna Carbon Industries Co. significance is
attached to use of the word "thereof" and it was indicated
that the deciding factor is the predoni nant or —ordinary
purpose or wuse and it is not enough to show that the
articles can be put to other uses also. It was held therein
that the general or predom nant user seens to determine'the
category in which an article will fall. On a conpari son
made between the different entries in which “the term
"accessories" is used in the Schedule to describe goods, it
was shown that the word was construed taking into account
the fact whether the goods have been nmanufactured for use as
an aid or addition to any of the specified articles in that
entry or not. It was also pointed out that when it was
intended to confine the entry to particular gadgets and
particulars thereof, the entry said so; and, therefore, the
expresssi on "accessories thereof 'must mean the general or
predom nant user of the article only as an accessory of one
of the specified itens nentioned in that entry Applying &a
test, it cannot be held that dry batteries or cells which
were not narked "for transistors" and were nulti-purpose
cells were manufactured for predom nant use as accessories
of the wreless reception instruments etc. to fall wunder

for

t he
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Entry No. 3 SD that they could not be treated as "other
accessories" of "all electrical goods’ for the purpose of
attracting Easy No. 38.
16. At this stage it 1is also wuseful to refer to a
clarification nade by the Board of Revenue by a circular
dated 7-1.1977 which reads as foll ows:
"B. P. Rt. No. 29/ 1977 Board of Revenue
(C.T.)
Hyder abad D7-1- 1977
Shri A, Kri shnaswarny , .A'S.
Commi ssi oner of Commrercial Taxes.
Sub - Andhra Pradesh CGeneral Sales Tax Act, 1957
Rate of tax on dry battery cells
Clarification issued.
Ref.- Representation dated 27.9.1976
fromMs Indo National Linted,
Nel | or e-
The trade has requested the Board to clarify be rue of tax
applicable todry battery cells. battery cells.
The Board has exanined the issue and is of the view that dry
battery cells would be of two types :
1. Those | abell ed for a special use such as
transistor batteries. The rate of tax would
depend on-the rate |eviable on the goods for
which they are | abelled as being an accessory.
In the case of transistor ‘batteries, they
woul d ' be subjected to tax as -accessories of

radi ous
2. Those that are not |abelled for specia
use, such dry cells would be Lliable 1st
Schedul e to the Andhra Pradesh General Sales
Tax Act 1957, i.e. '‘Electrical Goods’ liable
to tax at 8% at the point of 1st sale in the
State.
Sdt T. Jesudenam

Asstt. Commi ssioner (CT)"
228
(at page 120 from paperbook of C. A’Nos. 4537-
39/ 1986)

The above circular is of significance to indicate the manner
in which these entries were understood and construed even by
the Department which is in accord with the constructi on nmade
of the entries by the Hi gh Court.

17. For the above reasons, we do not find any infirmty in
the view taken by the Hi gh Court on any of the two questions
which it has decided. There is no ground to interfere in
any of these appeals.

18. Consequently, all the appeals and the special |eave
petition are dism ssed. No costs.
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