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(Arising out of SLP (C) No.14300/2006)

ALTAMAS KABI R, J.

Leave granted.

Thi s appeal i's directed against the order passed by the
Di vi sion Bench of the Bonmbay High Court dismssing the wit
petition filed by the appellants herein challenging the action of
the respondent, City and Industrial Devel oprment. Corporation
of Maharashtra Ltd. (for short ' CIDCO) in cancelling the
allotment nmade in favour of the appellants. The Division
Bench indicated in its inpugned order that inidentica
matters other wit petitions filed at different points of tinme had
been di sm ssed on the ground of alternative renmedy avail abl e.

The facts as can be garnered fromthe materials on
record, indicate that the CIDCO had issued a letter of
all otment of a commrercial plot neasuring 1453.75 sq. nt's. on
lease in plot No.1 in Sector 9, ‘Panvel (West), Navi Minbai, for
a period of 60 years for a premumof Rs.2,12,24,750/ - in
favour of Ms. Meera Bal kri shna Dhunale and M's. Neeta
Hemant Patankar jointly. The original allottees applied for
transfer of the said plot to the appellants herein. Upon
accepting the transfer charges of Rs.2 lacs, CIDCO issued a
corrigendumto the original allotnent letter dated 5th
February, 2004 and executed a Deed of Lease in favour of the
appel l ants on receipt of the full |ease premum of Rs.
2,12,24,750/-. CIDCO also executed a Deed of Confirmation
in favour of the appellants and issued the Devel opnent
Perm ssion and Comrencenent Certificate in terns of
Section 45 of the Maharashtra Regional Town Pl anning Act,
1966 ( for short "the MRTP Act’).

On the basis of the above, the appellants conmenced
the construction work and proceeded up to the 1st floor and
al so conpleted the construction of the underground water
tank. However, on 19th July, 2005, CIDCO issued a Show
Cause Notice to the appellants to show cause why the
agreenment to | ease should not be terninated as being void
under Section 23 of the Contract Act. The appellants duly
replied to the show cause notice through their |earned
advocate, but despite the above, on 29th March, 2006, CIDCO
passed an order term nating the Agreenment of Lease and
denmanded return of possession of the allotted plot with a
threat of forcible resunption unless the demand was
conplied with.

The appellants filed a wit petition against ClDCO
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chal | engi ng the show cause notice dated 19th July, 2005, and
the order dated 29th March, 2006, term nating the Agreenent
of Lease and denandi ng possession of the allotted plot on 13th

April, 2006. The matter was hotly contested before the
Bonbay High Court and all the aforesaid facts were brought
to its notice. On behal f of the respondents, it was sought to

be highlighted that the allotnent had been nade by it in
contravention of the provisions of Section 23 of the Contract
Act by not calling for tenders and such action on its part was
void as being opposed to public policy.

Wthout going into the aforesaid questions, the Bonbay

Hi gh Court sinply dismissed the wit petition on the ground of
alternative renmedy avail abl e.

On behal f of the appellants, it was sought to be urged
by M. J.P. Camm, |earned senior advocate, that two simlar
matters, being G vil Appeal No. 408/ 07 (Amrey Co-operative
Housing Societies Limted vs. Public Concern for Covernance
Trust & Ors) and Civil Appeal No.410/07 filed by Ms. Vijay
Associ at es (Wadhwa) Devel opers, had been considered in
detail by this Court and the said appeals had been di sposed of
on 1st February, 2007 by ajudgment —in which nost of the
points raised in the instant appeal had al so been rai sed and
decided. M. Cama submitted that on the issues as already
deci ded, nothing further was needed to be added, but there
was a basic difference between the reliefs sought for in the
sai d appeal s and the jinstant appeal. M. Canma pointed out
that the said two appeals had arisenout of two wit petitions
filed by way of Public Interest Litigation and one of the
grievances of the wit petitioners was that the  properties
whi ch had been allotted had been underval ued, thereby
causing huge loss to CIDCO. - Besides asking for cancellation
of the allotnents, the wit petitioners-had made an alternate
prayer for the appoi ntnment of an independent val uer ‘to
revalue the plots allotted and in the event the valuation was
found to be higher, for a direction upon the allottees to pay the
bal ance to CIDCO on account of the fact that the construction
wor k had reached an irreversible stage.

M. Cama submitted that in the instant case, there was
no such prayer and it was the appellants herein -who had
chal | enged the cancellation of their allotnent by CIDCO in
terns of its order dated 29th March, 2006 purportedly on
account of violation of the provisions of Section 23 of the
Contract Act. According to M. Cama, the only question to be
decided in this appeal is whether having accepted the entire
prem um | ease fromthe appellants as al so the transfer fees
fromthe original allottees and having issued Sanction and
Conmencenent Certificate, CIDCO was entitled to resile
fromits original actions and to cancel the allotnent
unilaterally on the ground of violation by CIDCOitself of its
own Regul ations which attracted the provisions of Section 23
of the Contract Act. It was urged that since the appellants
had substantially altered their position to their prejudice on
the assurances held out by CI DCO by investing huge
amounts on the devel opnent of the allotted plot, ClDCO was
estopped in law fromresiling fromits earlier assurances and
seeking eviction of the appellants on the ground that the
allotment had not been made in accordance with the
Regul ati ons.

Referring to the decision of the Court of Appeal in the
case of Fal mouth Boat Construction Limted vs. Howell,
reported in (1950) 1 AIl.E.R 538, M. Cana referred to the
observations nmade by Lord Denning with regard to the steps
taken on the basis of an oral assurance. Wile dealing with
the situation where a Ship Buil der had proceeded to effect
repairs on the basis of an oral direction, Lord Denning held
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t hat whenever governnent officers, in their dealings with a
subj ect, take on thenselves to assune authority in a nmatter
with which the subject is concerned, he is entitled to rely on
their having the authority which they assume. He does not
know and cannot be expected to know, the Iimts of their

aut hority and he ought not to suffer if they exceed it.

M. Camm submitted that the defence being taken on
behal f of the CIDCO that it had acted arbitrarily and in
contravention of its own rules, was not available to Cl DCO
since the appellants had acted and altered their position on
the basis of such assurance and the appellants were not
required to know whether CIDCO had acted in conformty
with its rules or not.

In this connection, M. Cama also referred to the decision
of this Court in the case of Century Spinning and
Manuf act uri ng Conpany Ltd.and Anr. vs. The
U hasnagar Municipal Council and Anr., reported in (1970)

1 SCC 582, wherein it was observed as under: -

"Public bodies are as much bound as
private individuals to carry out
representati ons of facts and promi ses
made by them relying on which other
persons have altered their position to
their prejudice. The obligation arising
agai nst an individual out of his
representati on anmounting to a prom se

may be enforced ex contractu by a

person who acts upon the prom se: when
the law requires that a contract
enforceable at |aw against a public body
shall be in certain form or be executed
in the manner prescribed by statute, the
obligation may be enforced against it in
appropriate cases in equity. ILnUnion of
India and Os. vs. Ms. |ndo-Afghan
Agencies Ltd., (1968) 2 SCR 366, ‘this
Court as held that the Governnent is

not exenpt fromthe equity arising out of
the acts done by citizens to their
prejudi ce, relying upon the
representations as to its future conduct
made by the Governnment. This Court

held that the follow ng observati ons nmade
by Denning, J., in Robertson v. Mnister
of Pensions, (1949) 1 KB 227, applied in
I ndi a:

"The Crown cannot escape by
sayi ng that estoppels do not bind the
Crown for that doctrine has |ong been
expl oded. Nor can the Crown escape by
praying in aid the doctrine of executive
necessity, that is, the doctrine that the
Crown cannot bind itself so as to fetter
its future executive action."

We are in this case not concerned to dea
with the question whether Denning L.J.,
was right in extending the rule to a
different class of cases as in Fal nouth
Boat Construction Co. Ltd. v. Howel |,
(1950) 1 Al ER 538 where he observed at
p. 542:
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"Whenever Covernment officers in
their dealings with a subject take on
thensel ves to assume authority in a
matter with which the subject is
concerned, he is entitled to rely on their
havi ng the authority which they assune.

He does not know, and cannot be

expected to know, the limts of their
authority, and he ought not to suffer if
they exceed it."

It may be sufficient to observe that in
appeal fromthat judgnent (Howell v.

Fal mout h Boat Construction Co.Ltd.)
(supra) Lord Sinonds observed after
referring to the observations of Denning,
L.J.:

"The illegality of an act is the sane
whet her theacti on has been nmisled by an
assunption of authority on~ the part of a
Government officer however high or | ow
in the hierachy.

The question is whether the character of

an act done in force of a statutory
prohibition is affected by the fact that it
had been induced by 'a nisleading
assunption of authority. |In my opinion

the answer is clearly: No."

It was further observed that different standards of
contract for the people and the public bodies could not
ordinarily be permtted and the public body was not ' exenpt
fromthe liability to carry out “its obligation arising out of
representations made by it relying upon which a citizen has
altered his position to his prejudice.

The sane sentinents have also been expressed by this
Court in another decision in the case of U P. Rajkiya N rnman
Ni gam Ltd. vs. Indure Private Limted & Os., (1996) 2 SCC
667, where the concept of indoor managenment was argued on
behal f of the appell ant. Repel I i ng such argunent, this Court
hel d that when the negotiati ons were undertaken on behal f of
the appellant, the respondent was |led to believe that the officer
was conpetent to enter into the contract on behal f of the
appel l ant. \Wen the counter proposal was sent, the appellant
had not returned the proposal. It, therefore, anounted to
acceptance and hence a concluded contract came into
exi st ence.

On the strength of the above, M. Cama subnmitted that
having allotted the plot in question to the appellants, it was
not open to CIDCO to unilaterally claimthat such allotnent
was void since it had no authority to make such allotnent in
the manner in which it had been done.

M. Cama submtted that even such a stand was
untenable in view of Regulation 4 of the New Bonbay
Di sposal of Land Regul ations, 1975, which had been framed
under Section 159 of the WMRTP Act and provides as follows:-

Manner of disposal of land: "The

Cor poration nmay di spose plot of |and by
public auction or tender or by
considering individual applications as
the Corporation may determine fromtine
to tinme."
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M. Canma submitted that CIDCO had al so adopted
Resol utions on the aforesaid basis, which issue had been dealt
with by this Court in the case of Amey Co-operative Housing
Society Limted (supra). It was not, therefore, available to
CIDCO to contend that the allotnent could not have been
made on the basis of an individual application and that the
same was void on account of the fact that no public auction
had been held in connection with such allotnent.

M. Canma also submitted that the availability of an
alternate renedy which was | ess efficacious than a wit
petition, did not absolutely bar the filing of a wit petition and
even on such ground the inpugned order of the H gh Court
was liable to be set aside, particularly when the wit petition
had been adnmitted and the parties had conpleted their
pl eadi ngs. M. Cana subnitted that the subject-matter of the
i nstant appeal being different-fromthose decided earlier by
this Court, there was no reason for the appeal to be remtted
back to the High Court since the only question i nvol ved in
the i nstant appeal was whether the allotnent nade was at al
void in terns of Section 23 of the Contract Act, 1872 and al so
whether CIDCO acted within its jurisdiction in cancelling
such allotment unilaterally:

Appearing for CIDCO, M. Ataf " Ahmed, |earned Seni or
Advocate, submitted that certain other simlar appeals which
had been di sposed of by the High Court without going into
nerits, had been remitted to the Hi gh Court - for fresh
deterni nation and there was no difference in the instant case
where al so the Hi gh Court had adopted a simlar procedure.

M. Ahnmed contended that since the nerits of the matter had
not been gone into by the H gh Court, it was not available to
the appellants to argue the nerits which the H gh Court had

no occasion to consider. The question of valuation or the
node of allotnent was yet to be adjudicated upon and the
matter was, therefore, required to be remtted to the High
Court for a full adjudication thereupon

M. Ahned tried to urge that having regard to Section
23 of the Contract Act, an agreenent would not be lawful if- it
was found to be inmoral or opposed to public policy. He
ur ged that since CIDCO had nade the allotnment in violation
and/ or contravention of its own rul es regardi ng such
allotment, the allotnent mnust be held to be opposed to public
policy and was therefore unlawful and void in terns of
Section 23 of the Contract Act, 1872.

M. Ahnmed subnitted that the decisions cited by M.

Cama were not applicable to the facts of this case since the
Hi gh Court did not go into the facts to determne as to

whet her the allotment was, in fact, opposed to public policy
and was, therefore, illegal and void.

Al though, we were at one stage inclined to remt the
matter to the High Court since the wit petition had not been
consi dered on nerits and had been disnissed on the
exi stence of an alternate renedy by way of suit, after
consi dering the subm ssions nmade on behal f of the respective
parties, we have decided otherwise. W are inclined to accept
M. Cama’'s submission that the facts of this appeal are
different fromthose which have been earlier renitted to the
H gh Court for re-consideration on nerits and also for
maki ng a re-valuation. |In the present appeal, we are only
concerned with the question of |aw as to whether CIDCO had
acted in excess of its jurisdiction and authority in cancelling
the allotnment nade to the appellants on a unilaterally
consi deration that the allotment had been made in
contravention of its rules and regul ati ons and was thereby
opposed to public policy and was illegal and void in terns of
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Section 23 of the Contract Act, 1872. No decision is required
to be taken in the matter on facts, which could have nerited

an order of remand.

On the legal question, it is quite obvious that having

acted and hel d out assurances to the appellants which

caused the appellants to alter their position to their
prejudice, it was not open to CIDCOto take a unilatera

decision to cancel the allotnent on the ground that it had

acted without jurisdiction and/or in excess of jurisdiction and
in violation of its rules and regulations. Even on that score,
the argunent advanced on behalf of CIDCO is unacceptable

havi ng regard to Regul ation 4 of the New Bonbay Di sposal of

Land Regul ations, 1975 extracted herei nabove which

enmpower ed Cl DCO to di spose of plots of |land even on the
basi s of individual applications. The said aspect of the matter
has been dealt with in detail . in G vil Appeal Nos. 408/ 07 and
410/ 07 referred to hereinabove.

On the question of the allotment being opposed to public
policy, we failed to see how CIDCO can raise such an issue
On the other hand, the stand taken by CIDCO is, in our view,
opposed to public policy since CIDCO was not entitled to take
a unilateral decision to cancel the allotnment after t he
appel l ants had acted on the basis thereof and had expended
| arge suns of noney towards the construction which has
progressed to sonme extent. The Regul ations allowed Cl DCO
to entertain individual applications for allotnment, as has been
done in the instant case. Merely by indicating that the | aw
declared by this Court was universally binding under Article
141 of the Constitution, it could not contend that such
allotment was contrary to public policy on a fresh
consi deration made by the Board of Directors of the
Cor porati on upon consi dering the recommendations nade by
Dr. D. K. Shanakran, the then Addl. Secretary (Pl anning) of the
State of Maharashtra. It may be nentioned that Dr.

Shankar an had been appoi nted by the State Government in
January 2005 to conduct a discreet “inquiry into allotments
of certain plots of |and made by the Corporation /during the
tenure of Shri V.M Lal, the then Vice-Chairman and
Managi ng Director allegedly in contravention of the
established Rules, Regulations and Conventi ons.

That consideration, in our view, was not sufficient in the
instant case to cancel the allotnent which had been made in
accordance with the Regul ations and the appellants had nade
paynments as directed by the Corporation, which, in fact, was
hi gher than the price reconmended by the Shankaran
Commi ttee.

For the reasons aforesaid, we allow the appeal, set aside

the order of the Hi gh Court inpugned in this appeal and

guash the order dated 29th March, 2006 passed by Cl DCO as

al so the Show Cause Notice dated 19th July, 2005 on the basis
of which the aforesaid order of cancellation of all ot ment was
made.

There will, however, be no order as to costs.




