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ACT:
Bi har Land Reforms Act, 1950 (Bihar Act 30 of 1950), s. 14-
Mor t gaged land vesting in State-Caim in respect of

nortgaged property ‘including land filed before cl ai ns
officer-Claim sought  to be withdrawn at appellate stage-
Mort gagee whet her free to pursue remedi es under ordinary |aw
in respect of non-vested properties-Application under s. 14
whet her ampunts to a final election of remedies under the
Act only.

HEADNOTE:

The appel | ant had obtai ned a usufructuary nortgage from the
respondents in 1925 in respect of three sets of ~ properties
in Bihar : (a) five itens of mlkiat properties; (b) a three
storey house in the town of CGaya; and (c) certain bakasht
ands. By virtue of a notification issued under s 3 of “the
Bi har Land Refornms Act, 1950, the m | kiat properties ~vested
in the State of Bihar in January 25, 1955,, and in respect
of the bakasht |ands, the respondents becane statutory
tenants wunder s. 6. On April 24, 1955, the appellant filed
an application under s. 14 of the Act before the dCains
Oficer alleging that no amounts had been paid by the
nortgagors towards their liability. The respondents  filed
obj ections disputing the anbunts clained by the appellant.
The Clains Oficer partly allowed the claim. of t he
appel l ant. The respondent thereupon filed an appeal ' before
the Board consisting of a single Judge of the High Court
constituted under s. 18( 1) of the Act. On Novenber 9,1959
the appellant filed an application for pernission to
withdraw the claimcase preferred by himbefore the clains
-officer and further requested that the proceedings in the
claim appeal filed by the respondent be dropped. Thi s
application was rejected by the Board on the ground that
having once elected the procedure under the Act the
appellant was not entitled to enforce his right wunder the
ordinary |aw even in respect of properties not affected by
the Act. On the nerits, the respondents’ appeal was
all owed. The appellant came to this Court by special |eave.
The question that fell for consideration was whether in a
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case where a nortgage related to two sets of properties-
those which vested in the State and those which had not-the
right of the nortgagee to pursue renedi es under the ordinary
law i n respect of non-vested properties had in any way been
curtailed by the Act.

HELD : (i) The Act gives jurisdiction to the authorities
concerned only inrespect of properties which have vested
in the State; and the clains that are filed and

adj udi cation made by the authorities concerned, wunder the
Act, can only be with reference to estates that have vested
in the State. The prohibition contained in ss. 4(d) and 35
of the Act nust also relate only to matters which can form
properly the subject of a claimor an adjudication under the
Act. [67 E-F]

Therefore while in respect of the estates which have vested
in the State under the Act, the nortgagee, will be bound to
have recourse, to the procedure laid down in the Act, in so
far as his nortgage takes in other properties his right to
enforce his claimunder the ordinary | aw has not been, in
any manner, infringed or taken away by the Act. [67

57

(ii)The High Court was wong in holding that the appell ant
when he filed an application under s. 14 nust be considered
to have elected his remedy under the Act and therefore he
shoul d not be pernitted to withdraw the claim There is no
bar to a tribunal’ pernmitting the wthdrawal of any
proceeding if it is satisfied that the said request can be
granted otherw se, ‘even though, technically, the provisions
of OXXIlII C. P.C. may not apply. ~ There could be no possible
prejudices to the respondents by the appellant being all owed
to withdraw his-claimpetition to enable himto 'seek his
renmedy under the ordinary law in respect of the non-vested
properties. But, as and when the “appellant sought his
renmedy to enforce his nortgage as against the properties
whi ch had not vested in the State the Tribunal or Court may
have to apply the principle of Marshalling. [68 A-F, 69 B]
Case | aw consi dered. Cbservations contra in Sukhdeo Das v.
Kashi Prasad A 1. R 1958 Pat. 630 and Sidheshwar Prasad v.
Ram Saroop A. 1. R . 1963 Pat. 412, disapproved.

Raja Sailendra Narayan Bhanj Deo v. Kunmar ~Jagat - Ki shore
Prasad Narayan Singh [1962] Supp. 2 S.C.R 119, and Krishna
Prasad v. Gauri Kumari Devi [1962] Supp 3 S.C.R 564,
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 759 of 1964.
Appeal by special |eave fromthe judgnent and order ~ dated
May 13, 1960 of the Patna Hi gh Court (before the /Board
constituted wunder S. 18(1) of the Bihar Land Reforns Act,
1950 in C ai m Appeal No. 22 of 1956.

N. C. Chatterjee and D. Goburdhun, for the appellant.

B. P. Jha, for the respondents.

The Judgrment of the Court was delivered by

Vaidialingam J. In this appeal, by special |eave, the judg-
nment and order of a single Judge of the Patna Hi gh Court,
constituted as the Board, under s. 18(1) of the Bihar Land
Reforns Act, 1950 (Bihar Act XXX of 1950), (hereinafter
referred to as the Act), are under attack

The appel | ant had taken three nortgages fromthe respondents
on July 20, 1915 for Rs. 15,000/- on April 24, 1917 for Rs.
33,000/, and on Novenber 12, 1917 for Rs. 42,500/-. He had
filed a suit. for recovery of the nortgage ambunts and al so
obt ai ned a decree.
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On Novenber 18, 1925, the appellant had obtained a usufruc-
tuary nortgage for a total sumof Rs. 84,000/-, conprising
three different sets of properties : (a) five itens of
m | kiat properties ; (b) a three-storey house in the town of
Gaya and (c) certain bakasht |lands. The deed of nortgage is
marked as Exhibit |I. By this nortgage, the earlier decree
was repaid.

By virtue of a notification issued under S. 3 of the Act,
the mlkkiat properties vested in the State of Bihar on
January 25, 1955 ; and, in respect of the bakasht |ands, the
respondents becane: statutory tenants, under s. 6.

9SupCl / 66-5

58

The appellant filed an application, dated April 24, 1955,
under s. 14 of the Act before the Claims Oficer. In that
application, he had stated, after giving particulars of

the itens nortgaged under Exhibit 1, that the principa

amount advanced was Rs. 84,000/ and that no ampunts had been
paid by ‘'the nortgagors towards their liability. The
appel | ant'._requested the Cains Oficer to allow his claim

as per the provisions of the Act-.

The respondents filed objections to the claimnmade by the
appellant. In short, their plea was that the appellant had
not given credit for asumof Rs. 20,000/- which anount,
according to them /'had been paid -by one Maheshwari Singh, a
purchaser of an item of nortgaged properties. They al so
all eged that the appellant had not given credit, simlarly
to another sum of 'Rs. 3,250/- paid by one Baldeo Singh, a
pur chaser of another item of the nortgaged properties. The
| ast contention raised by themwas that the  appellant had
realised, as incone fromthe properties, a sum of Rs.
9,00,000/- and therefore the entire nortgage liability stood
di schar ged. It may be nentioned at this stage that,
according to tile appellant, he had realised only a sum of
Rs. 23,250/- as incone fromthe properties, which were in
hi s possessi on.

The Claims Oficer, by his order dated April 18, 1956, wulti-
mately held that the appellant was entitled to recover a sum
of Rs. 40,514/10/- out of the conpensati on noney in respect
of his nortgage claim The Cainms Oficer was not _prepared
to accept the plea of the respondents regarding the paynent
of Rs. 20, 000/by Maheshwari Si ngh

On an admi ssion nmade by the appellant, the Cdains Oficer
hold, that a sumof Rs. 2,309/8/- had been received by the
appel lant, from a purchaser of one itemof the nortgaged
properties and that the respondents were entitled to be
given credit for that amount. The Cainms Oficer accepted
the plea of the respondents that, in respect of the house in
Gaya, a ratable reduction of Rs. 2,500/- mght be made, out
of the principal anount. The dains Oficer was not
prepared to accept the plea of the respondents “that the
appel | ant had received, by way of incone fromthe nortgaged
properties in his possession, a sumof Rs. 9,00, 000/-

On the other hand, the abstract of accounts submitted by
-the appellant showing the net incone received, as Rs.
22,340/ 3/ 2, has been accepted by the Cainms Oficer. The
Claine Oficer had also held that the principal anount
advanced by the appellant should be fixed in the sumof Rs.
45, 324/ - .

on these findings, the Claims Oficer came to the concl usion
that no, portion of the principal amobunt had been satisfied
out of the unsufruct of the property given on nortgage,
except the sum

59

of Rs. 2,309/8/- received by the nortgagee, from the
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purchaser of an item of the nortgaged properties. A further
reduction of Rs. 2,500/-, out of the principal anpbunt, was
made in respect of the value of the house in Gaya fixed by
the Officer. 1In the result, the Cains Oficer allowed the
claimof the appellant in the sumof Rs. 40,514/10/-

The respondents challenged this decision of the dains
Oficer, in CaimAppeal No. 22 of 1956, before the Board
constituted wunder s. 18(1) of the Act. I nasmuch as the
claim appeal involved a claimexceeding Rs. 10,000/-, the
Board, as per s. 18(1)(a) of the Act, consisted of a Judge
of the Patna H gh Court, nanely Msra, J.

In the appeal before the Board, the respondents had attacked
the wvarious findings, recorded against them by the dains
Oficer.

Before we refer to the findings recorded by the Board, it is
necessary to advert to an application filed by the appell ant
before the Board. ~The appellant filed an application, dated
Novermber 9, 1959, before the Board, for permssion to
withdraw 'the clai mcase preferred by himbefore the dains
O ficer and al so requesting that further proceedings in the
claim appeal, filed by the respondents, be dropped. I n-
that application, the appellant had stated that the <claim
appeal arose, out of an order, passed by the Clainms Oficer,
on an application filed by the appellant under s. 14 of the
Act . It was further stated that the respondents Wre the
proprietors and that they had nortgaged certain properties
by way of a usufructuary nortgage to the appellant for a
total sumof Rs. 84,000/ The appel lant referred to the fact
that the Cains Oficer had found that the principal anount
still remained wunsatisfied, and that the decision of the
Claims Oficer was bei ng challenged by the respondents. The
appel l ant then stated that he had been advised, and that he
also believed it to be in his interest, not to proceed wth
his claimcase and that he would foll ow'such other | renedy,
as the law perm tted.

That application was opposed by the respondents. The
| earned Judge, by his Oder dated Decenber 7, 1959,
di smissed the said application. In the order disni'ssing the

application, after referring to the circunstances, under
which the claimapplication was nmade by the appellant, and
the findings recorded by the Clainms Oficer, the |Iearned
Judge referred to the fact that the appellant™s request ~ was
for withdrawal of the claim wthout any reservation
what soever. The | earned Judge adverted to certain
deci sions, quoted before him and was of the view that the
principles laid down in those decisions were to the effect
that if the result of allowi ng the prayer for ~w thdrawa

would be to prejudice the interest of the opposite party,
the application for withdrawal shoul d not be

60

grant ed. But the | earned Judge did not actually record in
this order, what exactly would be the prejudice caused to
the respondents by allowi ng the appellant to wi thdraw his
claimapplication. Nevertheless, the | earned Judge was not
inclined to allowthe request of the appellant to withdraw
his clai mapplication

When the cl ai m appeal was being heard by the | earned Judge,
the appellant again appears to have reiterated his request
to withdraw the claimapplication, as originally asked for,
in his application dated Novenber 9, 1959. The | earned
Judge, again, was not inclined to accept that request. In
this connection, he referred to a decision of the Patna Hi gh
Court in Sukhdeo Das v. Kashi Prasad(l) to the effect that
though it was open to a nortgagee either to proceed against
the conpensati on nmoney, as part of the nortgage security, or
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enforce his right against the nortgagor personally or
against the nortgage security that had not vested in the
State,. nevertheless, it was not open to the nortgagee to
proceed simultaneously, to enforce his right wunder the
ordinary law, as also under the Act. The |earned Judge al so
referred to the principle laid dowmn in the said decision
that, under those circunstances, the nortgagee would have to

elect ; and that, once he had elected his remedy by having
recourse to the procedure under the Act, he was bound down
to it and he could not resile from that position.. The

| earned Judge was also of the viewthat in this case the ap-
pel l ant, having filed his claimunder s. 14 of the Act, and
a decision having been given by the Clains Oficer, it was
the duty of the Board, sitting in appeal, only to decide the
correctness or other_ wi'se of the order passed by the Cains
Oficer, In consequence, he was of the view that when once
the prayer of the appellant. for wthdrawal had been
rej ected, he had'to proceed to decide the case on nerits, as
per the provisions of the Act.

After having expressed hisviewin the manner indicated
above on-the request of the appellant for wthdrawing the
claim application, the |learned Judge then considered the
appeal filed by the respondents, on nerits. He was not
prepared to accept the finding of the Claims O ficer that
the sum of Rs. 20,000/- had not been established to have
been paid to the appellant by Maheswari Singh, the purchaser
of one item of nobrtgaged properties. In this connection, he
referred to the evidence adduced by the parties and, ulti-
mately, held that the sumof Rs. 20,000/- nust. have been
pai d by Maheshwari Singh to the nortgagee-appellant and the
nort gagors should be given credit for that anount.

There was no controversy regardi ng the recei pt by the appel -
ant of Rs. 2,309/8/- in respect of the purchase, of an item
of the nortgaged property by Bal deo Singh; and that anount
also was given credit to in favour ~of the respondents.
Regardi ng the cl aim

(1) A 1.R 1958 Pat. 630.

61

nmade by the respondents that the appellant, when he was in
possessi on of the nortgaged properties, had realised nearly
ni ne | akhs of rupees, by way of incone fromthe properties,
the | earned Judge was of the view that there had only been a
general finding recorded by the ains Oficer in favour of
the appellant. The judgrment under attack, shows that ~ he
was, at one stage, inclined to remand the proceeding with a
direction to the Cains Oficer to record a nore definite
fi ndi ng. But he ultimately came to the conclusion that it
was not necessary to remand the proceedi ng, inasmuch as. the
claim of the respondent coul d be adjudicated upon on the
basis of the evidence adduced by the parties and / other
ci rcunst ances.

In this connection, the | earned Judge adverted to the plea
of the appellant that he had realised, by way of rents and
profits, only a sumof Rs. 22,000/-. He was, ultimately, of
the view that the appellant should have derived at |east
incone, at the rate of 3 % and on that basis he shoul d have
received a sumof Rs. 75,600/by way of interest on the sum
of Rs. 84,000/- clainmed to have been advanced as pri nci pal
The | earned Judge, after giving credit to the additional sum
of Rs. 23,009/- nentioned above, ultimtely held that the
total anmount received by the appellant would be Rs. 97,909/ -
; and, after referring to the provisions of s. 16 of the
Act, was of the view that the appellant would be entitled to
a total sumof Rs. 85,000/ which is double the anount of
principal of Rs. 42,500/-. But, in view of the finding
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recorded that the appellant had already received a sum of
Rs. 97,909/-, he held that the appellant-creditor had
realised nore than double the anmount of principal, and
therefore, further held that the nortgage claim of the
appel | ant shoul d be considered to have been fully discharged
and that no further anmounts were due to him In the result,
the claimappeal, No. 22 of 1956, filed by the respondents,
was al l owed and the claimapplication filed by the appell ant
was di sni ssed

M. N C Chatterjee, |earned counsel for the appellant,
chal | enges the decision, substantially, on two grounds : (i)
that the view of the |earned Judge that the appellant,
having filed a claimpetition under s. 14 of the Act, nust
be considered to have el ected to adopt the renedy avail able
to him under the Act-and, as such, is not entitled to
proceed under the general law, as against the properties,
whi ch have not vested in'the State under the Act, to enforce
his nortgage claim is not correct ; (ii) the findings re-
corded' by the |earned Judge, on facts, differing from the
conclusions arrived at by the Cdains Oficer, are not
correct.

In this appeal, the appellant has also attacked the reasons
gi ven by the | earned Judge for declining to grant perm ssion
to himto w thdraw the clai mapplication

62

M. Chatterjee has urged that, inasmuch as the nortgage
conprises properties which have vested in the State under
the Act and properties which have not so vested, there is no
guestion of the appel llant being bound to seek relief before
the dains Oficer, under the Act, in respect of properties
whi ch have not vested in the State. According to  counsel
the various provisions of the Act will clearly show that the
schene of the Act is only to confer jurisdiction on the
Claims Oficer to entertain clains, .in respect of the
nortgages, which take in either the entire properties or
part of the properties which have vested in the State. The
Act does not, in any manner, take away the right of such a
nortgagee to realise his dues, by having recourse to the
remedi es available to himfromthe properties, ~which have
not vested in the State.

It is argued that the request nmade by the appellant before
the |earned Judge was to permit himto withdraw his claim
petition ; and the appellant had nade it <clear that his
object was to seek renedy, in |aw, as against the nortgaged
properties which have not vested in the State. According to
the appellant, the | earned Judge has also not found, as to
what exactly is the prejudice which will be caused to the
respondents by the appellant being allowed to withdraw the
claimpetition. The only reason given by the |earned Judge,
accordi ng to the appellant, for not permtting t he
wi thdrawal of the claimpetition, is that the appellant has
filed a claimpetition under the Act and that he nust be
considered to have elected to adopt the renmedy available
under the Act. The question of election, does not arise,
i nasmuch as the appellant has got a right to seek relief

under the general Ilawto enforce his nortgage claim in
respect of the properties which have not vested in the
State. If the appellant is not, in any way, prohibited from

seeking such relief, according to M. Chatterjee, the
application for wi thdrawal nade by his client should have
been al | owned.

M. Jha, |earned counsel for the respondent, has urged that
the appellant voluntarily filed a claimpetition before the
Claims Oficer, wunder S. 14 of the Act, in which he has
specifically prayed for adjudicating upon the claimmade by
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him According to M. Jha, the Act, in question, is a self-
contained Code and it gives jurisdiction to the dCains
Oficer to adjudicate upon all natters pertaining to the
nort gage claim mde by the appellant.

Having filed the claimin question and, after obtaining a
decision at the hands of the Claims Oficer, the counse

urges, it 1is no longer open to the appellant to seek
wi t hdrawal of the sanme. According to M. Jha, the Act gives
jurisdiction to the Clains Oficer, even if the nortgage
consists of properties which have vested in the State as
al so properties which have not so vested.

In this connection, M. Jha referred us to the provisions
contained in ss. 4(d) and 35 of the Act as a bar to any
cl ai m bei ng nade by the appellant before any other Court.

63

M. Jha points out that the application for w thdrawal, made
by the appellant, purported to be under Oder XXIII, r. 1,
C.P.C., which has no application-at all to proceedi ngs under
the Act, which does not contain any provision relating to
wi t hdrawal ~of cl ai ms. It is also pointed out that the
request for withdrawal was nade in the appeal filed by his
clients challenging the decision of the Clainms, Oficer to
the extent it was against the respondents. M. Jha further
poi nts out that the respondents, in such an appeal, cannot,.
as of right, ask/for withdrawal of his claimand, in any
event, in this case the learned Judge has declined to
exerci se his discretion in favour ~of the appel | ant.
Therefore, M. Jha points out, no circunstances have been
made out by the appellant, justifying an interference wth
the discretion so exercised.

The findings recorded on facts, by the learned
Judge, are al so, chall enged on behal f of the appellant ;
and those findings no doubtare sought to be supported. on
behal f of the respondents. But, inthe viewthat we take,
that the appellant’s request for-wthdrawal of the claim
petition should have been allowed, we do not propose to
consider and express any opinion on the second ground of
attack that is nade in these proceedings.

From what is stated above, it will be seen that
the question that arises for consideration is,”  as to
whet her, in a case where a nortgage takes in two sets of
properties, viz., properties which have vested in the
State, wunder the Act, and properties which have not so
vested, the right of the nortgagee to pursue the renedy
available to himunder the ordinary law, ~as against the
properties which have not vested in the State for enforcing
his nmortgage claims, is in any nmanner taken away by the Act.
If we are of opinion that such a right has not | been taken
away by the Act, it will follow that the view of the learned
Judge that it is not opento the appellant to  proceed
simul taneously to enforce his right under the ordinary |aw,
as also under the Act, is not correct. It will also follow
that the further viewthat a party, situated like the
appellant in this case, is bound to elect the remedy which
he wants to pursue, cannot al so be correct.

The schenme of the Act has been considered by this
Court in two decisions : Raja Sail endra Narayan Bhanj Deo
v. Kumar Jagat Kishore Prasad Narayan Singh(1l) and Krishna
Prasad v. Gauri Kumari Devi . (2)

In Sailendra Narayan's case(1l), the guestion
related to the effect of a decree for redenpti on obtai ned by
the nortgagor, after the coming into force of the Act, and
the entire property, whichwas the subject of nortgage
and the decree, vesting in the State. After referring to
the material provisions contained in the
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(2) [1962] Supp. 3 S.C.R 564.
64

Act, including ss. 4(d) and 35 of the Act, this Court held
that the decree for redenption, which had been passed prior
to the Act, becane infructuous.

In Krishna Prasad’ s case, (1) this Court had to consider the
guestion as to whether a nortgagee, who had obtained a

decree, -can execute his personal decree against t he
nort gagor by attachnment and sal e of properties whi ch

were not the subject of nortgage, w thout havi ng recourse
to the provisions of the Act. In that case, the whol eof

the property nortgagee had vested in the State under the
Act. the nortgagee had filed a suit on the nortgage and
obtained a decree providing that the nortrgagee decree
hol ders W& be entitled to have a personal decree agai nst
the nortgagor judgnent debtor, after exhausting his remdies
asagai nst the nortgaged property. Before the decree-hol der
could realise the decree anpbunt by sale of the nortgaged
properties, the Act had cone into force ; and, wunder the
provisions ~of the Act, the entire nortgaged properties had
vested in the State of Bihar. -Under those circunstances,
the decree-hol ders attenpted to recover the ,decree anount,
by attachment and sale ~of certain other properties,
bel onging to the judgnent-debtor. Objection was taken by
the judgnment-debtor on the ground that the decree-holders
were bound to seek their renedies, from the conpensation
amount payable to the nortgagors under the Act and that the
decree-hol ders could not proceed against the non-nortgaged
properties. This Court, again, after referring to the
various provisions of the Act, held that the schene of the
Act postul ates that where the provisions of the Act apply,
claims of creditors have to be submtted before the dains
Oficer and that the clainmants have to foll'ow the procedure
prescri bed under the Act. This Court has also held that the
creditors cannot avail of any remedy outside the Act by
instituting a suit or any other proceeding in the court of
ordinary «civil jurisdiction. Utimtely, this Court held
that without having recourse to the renedy provided / under
the Act, a creditor had no right to execute -a persona
decree as agai nst the non-nortgaged properties. This Court
also held that inasnmuch as the whole of the  nortgaged
properties in that case was an estate, it was unnecessary to
consi der what would be the effect of the provisions of s
4(d) in cases where part of the nortgaged property is - an
estate and part is not. |In that decision, this Court- also
observed that it was unnecessary to consider whether s. 4(d)
would create a bar, even in cases where the conpensation
amount payable to the nortgagor is insufficient to satisfy
the nortgagee-decree holder’s claimeven to the extent of
the anobunts seal ed down under s. 16.

Fromthe principles laid dowmn by this Court in the above two

decisions, it follows that where the whole of the property
nort -
(1) [1962] Supp. 3 S.C.R 564.

65

gaged is an estate, there can be no doubt that the procedure
prescribed by Chapter IV has to be followed, in order that
the anmpunt due to the creditor should be determ ned by the
Clains Oficer and the decision of the Claims Oficer or the
Board has been made final by the Act.

What then is the position, when a nortgage conprises, not
only properties which have vested in the State under the Act
but also takes in other items of properties which are
out side the purview of the Act ? Under those circunstances,
is the nortgagee still bound to apply to the Clains Oficer
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and follow the procedure indicated by the Act ? This raises
the question | eft undecided in Krishna Prasad' s case. (1)
According to M. Chatterjee, |learned counsel for t he
appel l ant, there is absolutely no indication in the Act that
any such obligation has been inposed on the nortgagee to
i nvoke the provisions ,of the Act. The counsel points out
that whatever may be the position, so far as the properties
whi ch have vested in the State are concerned, the nortgagee
is entitled to enforce his clains, under the ordinary |I|aw,
as against the properties which have not vested in the
state. Learned counsel points out that the prohibition
enunci ated in ss. 4(d) and 35, have no application at all to
any action that may be taken by the appellant in the
ordinary civil courts, as against the properties which have
not vested in the State. The nere fact that his client,
counsel points out, has filed an application before the
Clains Oficer under s. 14 of the Act, cannot, in law, take
away his ordinary right to enforce his claimas against the
non-vested properties. Counsel also points out that in
order to —enable the appellant to work out his rights as
agai nst the non-vested properties, he nade a request to the
| ear ned Judge for withdrawing ,his claim petition
According to | earned counsel, inasnmuch as his client has two
i ndependent renedies in respect of the two sets of
properties, viz., of making a clai munder the Act in respect
of the vested properties and of having recourse to his
right, wunder the ordinary law to “enforce the nortgage
[iability as against the non-vested properties, t he
appel l ant cannot be forced to make any election. The
application made by the appellant, for wthdrawal, was for
the purpose of enforcing his rights, as against ‘the non-
vested properties and that request should have been al |l owed.
M. Jha, |earned counsel for the respondents, pointed out
that the Act gives jurisdiction to the authorities to
adj udi cate wupon all clains arising under a nortgage when a
claim petition is filed wunder s. 14 of the Act and
therefore, in this case, inasmuch/as the appellant had filed
an application under s. 14, it should be considered that the
appel | ant had el ected to adopt the renedies

avail abl e to hi munder the Act.

(1) [21962] Supp. 3 S.C.R 564.
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M. Jha referred us to the Full Bench decision of the  Patna
Hi gh Court in Sukhdeo Das’ case, (1) referred to earlier. In
that decision, the Patna Hi gh Court has held that if “there
are other -properties conprised in the nortgage which have
not vested in the State, the Act does not say that those
properties wll not be available for the recovery of. the
nortgage noney. So far as this observation is concerned, in
our view, that seens to be correct, having due regard to the
provisions of the Act. But later on, the Full Bench has
also held that a nortgagee has to elect between the two
renmedi es and cannot have recourse to both of t hem
si mul taneously and that a Court can conpel the nortgagee to
el ect between the renedy under s. 14 and the ordinary renedy
avai |l abl e to hi munder the general |aw.

These | ater observati ons have al so been approved by anot her
Full Bench of the same H gh Court in Siddheshwar Prasad v.
Rain Saroop(2). |In this case, the H gh Court poses one of
the questions arising for consideration thus : "Wat is the
renmedy of the nortgagee where the nortgaged property partly
vests and partly not? . In discussing this question, the
Hi gh Court has held that s. 4(d) will be a bar to a suit or
execution proceeding, so far as vested properties are
concerned : but the creditor-nortgagee will be entitled to
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prosecute the suit or execution proceedings as regards the

estate or portions of estates which have not Vested in the

State. But the High Court also observes
"Where the nortgaged property consists of both
vested and non-vested property it is open to
the creditor to make an election as to the
choice of his renedies. He may give up his
right of filing a claimunder section 14 with
respect to the vested estate, and prosecute
the suit or execution proceeding so far as
estates which have not vested, in the Gvi

Court. O he may give up his remedy in the

Cvil Court and prosecute his claim solely

under section 14 before the clains officer."
Here, again, it will be noted that the opinion expressed by

the Patna High Court, that so far as claims relating to
properties which have vested in the State are concerned, the

procedure indicated in the Act will have to be followed and
that s. /4(d) wll" be a bar to a suit or execution
proceedings in respect of the vested estates, is correct.

Consi derabl e reliance has been placed by | earned counsel for
the respondent, on the observations of the Full Bench that a
creditor wll have to nmake an election as to the choice of
his remedi es.

No doubt, the observations extracted above, prima facie,
support the contentions of the learned counsel for the
respondent .

(1) A J.R 1958 Pat. 630.

(2) A I.R 1963 Pat. 412.
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But the question is  whether those observations are
justified, having due regard to the  various provisions
contained in the Act. W have referred to the two decisions
of this Court in Sailendra Narayan's case(l) and ' Krishna
Prasad’ s case(2), dealing w'th cases of nort gages,
conprising wholly of properties which have vested in the
State under the Act. W have also referred, in the earlier’
part of this judgment, to the principles |aid down'by /'those
decisions to the effect that where the whole of the property
nortgaged is an estate, there can be no doubt that the
procedure prescribed by Chapter 1V has to be followed .in
order that the ampunt due to a creditor is determ ned by the
Clains Oficer. No provision in the Act, has been _brought
to our notice by | earned counsel for the respondent, giving
jurisdiction to the authorities, functioning under the Act,
to adj udicate upon the clains of a nortgagee with reference
to properties which do not vest in the State. Nor has any
provision of the statute been brought to  our notice
prohibiting or placing a bar on the right of a creditor to
pursue the renedy available to himunder the ordinary | aw,
as agai nst properties which have not vested in the State.
Therefore, under those circunstances, we are not inclined to
agree wth the observations of the Patna H gh Court in the
decisions referred to above that in cases where a nortgaged
property consists of both vested and non-vested itens, it is
open to the creditor to make an election as to the choice of
his renedies and that election is to be nade by a creditor
giving up his right of filing a claimunder s. 14 wth
respect to the vested estate or prosecuting a suit or
execution proceeding in a civil court in respect of itens
whi ch  have not so vested in the State. The Act, so far as
we can see, gives jurisdiction to the authorities concerned
only in respect of properties, which have vested in the
State; and the clainms that are filed and adjudi cati ons made
by the authorities concerned, under the Act, can only be
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with reference to estates that have vested in the State. In
our opinion, the prohibition contained in ss. 4(d) and 35 of
the Act nust also relate only to matters which can form
properly the subject of a claimor an adjudication under the
Act .

We are further of opinion that, while in respect of the
estates, which have vested in the State under the Act, the
nortgagee w ll be bound to have recourse to the procedure
laid down in. the Act, so far as his nortgage takes in other
properties, his right to enforce his claim under the
ordinary law, has not been, in any nmanner, infringed or
taken away by the Act. If that is so, it follows that in
this case the appellant, notw thstanding the fact that he
had filed a claimunder s. 14 of the Act, with reference to
properties which have vested in the State, is entitled to
avail hinself, of any other renedy open to himin law, to
enforce his claim as against. the non-vested properties
conprised in the nortgage. The main

(1) [1962] Supp. 2 S.C.R 119.

(2) [1962] Supp. 3 S.C.R 564-
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reason given by the -learned Judge, for rejecting the
application -filed by the appellant for wthdrawing his
claim is that the appellant, when he filed an application
under s. 14, nust be considered to have elected his renedy
under the Act, and therefore he shoul d not be permtted to
wi t hdraw t he cl ai m

Here, again, when once we have held that there is no scope
for the application of the doctrine of election, the reason
given by the lower Court for declining to grant perm ssion
to withdraw the claim also falls to the ground.  Then the
guestion is whether the appellant should be given leave to
withdraw the claimfiled by himbefore thee Cains Oficer
under s. 14 of the Act.

No doubt, technically, the provisions of Oder XX, CP.C
may not apply ; but we do not seeany bar to a tribuna
permtting the wthdrawal of any proceeding, iif it is

satisfied that the said ]request can be granted otherw se.
No doubt, before permssion is granted to wthdraw a
proceeding, the tribunal can consider as to whether the
withdrawal, if granted, will prejudice the opposite party.
In this case, as we have already pointed out, the |[earned
Judge has not found any positive prejudice, that will result
to the respondents, by the appellant being pernitted to
withdraw his claimapplication. |f the doctrine of election
applies, as held by the Patna H gh Court, which decision has
been followed by the |learned Judge in this case quite
naturally, permtting the appellant to withdraw his claim
may result in prejudice to the respondent, in whose favour
certain findings have also been recorded by the dains

Oficer. But we have already pointed out that there is no
guestion of the appellant being put to election in
circunstances like this ; and if, that is so, there ' cannot

also be any question of prejudice being caused to the
respondent by the appellant’s request for w thdrawi ng the
claimbeing granted, nore especially, in viewof the limted
request nade by him to which we will advert presently.

As we have already indicated, the appellant’s request was
for permtting himto withdraw his claimapplication on the
ground that he proposed to seek the renmedy that mght be
avai |l abl e to him in law, as against t he nort gaged

properties, which have not vested in the State. If the
appel lant’s request for withdrawing his claimpetition had
been made with liberty to enable himagain to seek his

renedi es, as against the properties which have vested in the
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State, the position may be different, because, in those
ci rcunst ances, the respondents can forcibly urge that they
have obtai ned a decision on certain aspects in their favour
at the hands of the Clainms Oficer and that, if permission
to withdraw is granted to the appellant, it would be
prejudicial to them \en the appellant was making a very
sinmple request for withdrawing his claimpetition, only to
enable himto seek any renmedy available to himin law, as
agai nst the non-vested properties, we do not see any reason
as to why that request should not be granted.
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We accordingly grant the request of the appellant to wth-
draw Claim Case No. 14 of 1956 filed by him before the
C ains Oficer, Gaya, in terns of t he appel l ant’s
application dated Novenmber 9, 1959, and nade to the Board.
But, as and when the appel l'ant. seeks any renmedy, to enforce
his nortgage, as-against. the properties which have not
vested ~under the Act, that Tribunal or Court may have to
apply the principle of Mrshalling.

In the result, the appeal is allowed and the claim petition
is permtted to be withdrawn, as indicated above. W rmake
it very clear that we have not expressed any opinion on the
various findings.. recorded, either by the daim Oficer
or by the | earned Judge.

I nasmuch as the appellant hinself initiated the proceedings
under s. 14 of the Act, which brought about this situation
we direct that the parties will bear their own costs in this
appeal

G C

Appeal al | owed.
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