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ACT:

Corruption-Crimnal 'misconduct in .discharge of officia
duty Conviction based on presunption-Validity-Prevention of
Corruption Act, 1947, (2 of 1947), s. 5(3).

HEADNOTE

The appell ant was an overseer and then becanme a Sub-Divi-
sional O ficer in the Irrigation Departnent. On the basis
of a conplaint, a case was regi stered against himand after
sanction by the Government had been obtained  for his
prosecution under s. 5(2) of the Prevention of = Corruption
Act and s. 161/165 of the Indian Penal Code he was tried by
the special judge on a charge under s. 5(2) of the Act. The
al | egati on made was that the appellant —denanded hi s
conmission from the contractors on the cheques issued to
them and on are Used he started with-holding their ~paynents
and putting obstacles in the snmooth execution of° the work
entrusted to them The conmission was then paid from tine
to tinme and the paynments were fully entered in the regular
Rokar and Khata Bhais. The trial court ~accepted. the
prosecution case and found that the total pecuni ary
resources and property in appellant’s possession or in the
possession of his wife and son were disproportionate to his
known sources of incone and that such possession had not
been satisfactorily accounted for. On these findings the
presunption wunder s. 5(3) of the Prevention of Corruption
Act was raised and the appellant was convicted and sentenced
to rigorous inprisonment for one year and a fine of Rs.
5,000/- in default, rigorous inprisonnent for six nonths.
On appeal, the conviction and sentence were confirmed by the
H gh Court. The two |earned judges of the H gh Court,
however, differed on the question whet her pecuni ary
resources and property acquired before the Prevention of
Corruption Act <canme into force, could be taken into
consi deration for the purpose of s. 5(3) of the Act.

Hel d, that to take into consideration the pecuni ary
resources or property in the possession of the accused or
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any other person on his behalf which were acquired before
the date of the Act, was in no way giving the Act a
retrospective operation

Maxwel | on Interpretation of statutes, 11th Edition, P. 210
and State of Bomaby v. Vishnu Ranthandra, [1961] 2 S.CR
26, relied on.

Sub-section 3 of s. 5 does not create a new kind of offence.
It nerely prescribes a rule of evidence for the purpose of
proving the offence of criminal msconduct as defined in s.
5(1') for which an accused person is already under tri al
C.S.D. Swany v. The State, [196

of 1 SSC R 461 and Surajpal Singh v. State of U P. [1961] 2
S.C R 971, relied on

631

On proper construction of the words of the section and
giving themtheir plain and natural neaning, it is clear,
that the pecuinary resources and property in possession of
the accused person or -any ot her person on his behalf have to
be taken into consideration for the purpose of s. 5(3),
whet her . these were acquired before or after the Act cane
into force.

Wiile it is quite true that pecuniary resources and property
are thensel ves sources of incone, that does not present any
difficulty in understanding a position that at a particular
point of time the total pecuniary resources or property can
be regarded as assets, and an attenpt being nade to see
whet her the known sources of incone, including, it my be,
these very itens of property, in the past, could yield such
incone as to explain reasonably the emergence of these
assets at this point of tinme.

There is no warrant for the proposition that where the |aw
provides that in certain circunstances a presunption shal
be made agai nst the accused, the prosecution is barred from
adduci ng evidence in support of its caseif it wants to rely
on the presunption.

D. Del Vecchio v. Bowers, 296 U.S. 280; 80 L. ed. 229 and
Bratty v. Attorney CGeneral for Northern Ireland, [1961] 3
Al E.R 523, held inapplicable.

The facts proved in this case raise a presunption under s.
5(3) of the Act and the appellant’s  conviction ~nust be
mai nt ai ned on the basis of that presunption

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 98 of
1960.

Appeal by special |eave fromthe judgment and order dated
January 20, 1960 of the Punjab Hi gh Court in Crinmnal Appea
No. 683 of 1957.

l. M Lall and B. N. Kirpal, for the appellant.

B. K. Khanna and R. N. Sachthey, for the respondent.

August 28, 1963. The Judgnent of the Court was delivered by
DAS G@GUPTA J.-Sajjan Singh, son of Chanda Singh, joined the
service of the Punjab Governnent in January 1922 as  an

Overseer in the Irrigation Departnent. He continued as
Overseer till July 1944 when he becanme a Sub-divisiona
Oficer in the Departnent. Fromthe date till May 1947 he

worked as Sub-Divisional Oficer in that part of Punjab
whi ch has now gone to West Paki stan. From Novenber 30, 1947
to Septenber 26, 1962 he was enployed as Sub-Divisiona
Oficer of Drauli Sub-Division of the Nangal Circle, except
for a short break from Novermber 8, 1950 to April 3, 1951
when he was on | eave. The work of excavation-for the Nanga
Pr oj ect




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 13

632

within the Drauli Sub-Division was carried out by severa
contractors, including Randas Chhankanda Ram and M s.
Randas Jagdi sh Ram On Decenber 7, 1952, the GCenera
Manager, Bhakra Dam nade a conplaint in witing to the
Superi ntendent of Police, Hoshiarpur, alleging that Sajjan
Singh and sone other officials subordinate to him had by
illegal and corrupt neans and by abusing their position as
public servants, dishonestly and fraudulently, obtained
illegal gratification fromthe contractors Randas Chhankanda
Ram and M s. Ram Das Jagdi sh Ram by withholding their
payments and putting various obstacles in the snoot h
execution of the work entrusted to them A case under s.
45(2) of the Prevention of Corruption Act, 1947 was
regi stered on the basis of this conplaint, which was treated
as a first information report and after sanction of the
Governnment of Punjab had been obtained for the prosecution
of Sajjan Singh wunder s. 5(2) of the Prevention of
Corruption Act and s. 161/165 of the Indian Penal Code,
Sajjan Singh was tried by the Special Judge, Anbala, on a
charge under s. 5(2) of the Act.

The | earned Special judge convicted himunder s. 5(2) of the
Prevention of Corruption Act and sentenced himto rigorous
i mprisonnent for one year and a fine of Rs. 5000/in default
of paynent of fine, he was directed to undergo rigorous
i mprisonment for six nmonths. The conviction and sentence

were confirmed by the Punjab Hi gh Court, on appeal. The
High Court however rejected the State’'s application for
enhancenent of the 'sentence. The present appeal 1is by

Saj jan Singh against his conviction and sentence . under s.
5(2) of the Prevention of Corruption Act by special |eave of
this Court.

The prosecution case is that after work had been done by the
firm Randas Chhankandas for several ~nonths, and sone
"runni ng’ payments had been received without difficulty, the
appel | ant denmanded from Ram Das, one of the partners of the
firm his commssion on the (cheques issued to the
partenrship firm It is said that RamDas at first refused

But, ultimately when the appellant started -unnecessary
criticismof the work done by them and even withhol di ng some
running payments the partners of the firmdecided to pay
conmi ssion to himas demanded. The

633

first paynment, it is said, was nade on March 21, 1949 -and
further paynents were thereafter made fromtine to tine.
The case is that the partnership paid altogether a sum of
Rs. 10,500/- in cash as conmi ssion to the appellant, besides
paying Rs. 2,000/- to himfor paynent to the Executive
Engi neer and Rs. 241/12/- made up of small sums paid on
different occasions on behalf of the accused. Al /these
paynments nade to the appellant were fully entered in the
regul ar Rokar and Khata Bhais of the partnership under a
fictitious nane of Jhalu Singh, Janmadar, though a few of the
| ater paynments were entered in these books in Sajjan Singh’s
own nane. In order to allay suspicion sone fictitious
credit entries were also nade in the books. The prosecution
also alleged paynment to the appellant of Rs. 1,800/- by
another firmMs. Ram Das Jagdish Ram But as that has not
been found to be proved it is unnccessary to mention details
of the allegations in that connection

To prove its case against the appellant the prosecution
relied on the testinony of three partners of the firm who
clained to have nade paynents and on various entries in the
several books of account of the firm The prosecution also
tried to prove the guilt of the accused by showi ng that the
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pecuniary resources and property that were in the ap-
pel | ant’ s possession or in the possession of his wife, Dava
Kaur, and his son, Bhupinder Singh, on his behalf we are
di sproportionate to the appellant’s known sources of incomne.
The |learned Special judge nentioned the possession of
pecuniary resources and property disproportionate to his
known sources of incone in the charge framed against the
accused. According to the prosecution the total assets held
by the appellant, and his wife, Dava Kaur, and his son
Bhupi nder Singh on his behal f, on Decenber 7, 1952 anpunted
to Rs. 1,47,502/12/-, while his total empul ments wupto the
peri od of the charge would come to about Rs. 80, 000/-.

The main defence of the appellant as regards this allegation
of possessi on of pecuniary resources and property
di sproportionate to hi s known sources of income was that the
property and pecuniary resources held by his wife and son
were not held on his behalf and that what, was in his
possessi on ambunted to | ess than Rs. 50,000/- and can by no
neans be said to be disproportionate to his known

41--2 S. 'C.I ndi af 64.
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sources of inconme. In-denying the charge against him the
appel l ant al so contended that fal se evidence had been given
by the three partners and false and fictitious books
prepared by themin support of their own fal se testinony.
The |earned Special judge rejected the defence contention
that the account books on which the prosecution relied had
not been kept regularly in the course of business and held
the entries therein to be relevant under s. 34 of the Indian
Evi dence Act. He accepted the defence contention that
evidence of the partners who were in the -position of
acconplices required i ndependent corroboration and al so that
the account books maintai ned by thensel ves woul d not ' anpunt
to i ndependent corroboration. |ndependent corroboration was
however in the opinion of the |earned Judge furnished by the
fact that some admitted and proved itens of paynent were
interspersed in the entire account books. The |earned judge
al so accepted the prosecution story as regards the
possession of pecuniary resources. and property by the
appellant’s wife and his son on his behalf and adding these
to what was in the appellant’s own possession he found that
the total pecuniary resources and property in his possession
or in the possession of his wfe and son wer-e
di sproportionate to his known sources of incone, ~and that
such possession had not been satisfactorily accounted for.
He concluded that the presunption under s. 5(3) of the
Prevention of Corruption Act was attracted. On all these
findings he found the appellant guilty of the ' charge for
crimnal msconduct in the discharge of his duties and
convi cted and sentenced himas, stated above.

The two |earned judges of the Punjab Hi gh Court who heard
the appeal differed on the question whether pecuniary
resources and property acquired before- March 11, 1947, when
the Prevention of Corruption Act canme into force, could be
taken into consideration for the purpose of s. 5 (3) of the
Act . In the opinion of M. Justice Harbans Singh these
could not be taken into consideration-. Taki ng into
consideration the assets acquired by the appellant after
January 1948 the | earned judges held that these cane to just
above Rs. 20,000/- and could not be hel d to be
di sproportionate to his known sources of incone. The other
| earned Judge, M. Justice
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Capoor, was of opinion that pecuniary resources and property
acquired prior to March 11, 1947 had also to be taken into
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consideration in applying s. 5 (3) of the Prevention of
Corruption Act if they were in the possession of the accused
or anybody on his behal f, on the date when the conpl ai nt was
| odged. He agreed with the Special judge that certain
assets possessed by Daya Kaur and Bhupinder Singh were
possessed by them on behal f of the appellant and that those
possessed by him or by his wife and son on his behalf were
much in excess of his known sources of income, even wthout
maki ng any allowance for his house-hold expenses. M.
justice Capoor further held that if the pecuniary resources
or property acquired during the period April 1, 1947 to June
1, 1950 as suggested .on behalf of the appellant were
consi dered such assets held by the appellant or any other
person on his behalf were nore than double of the known
sources of his income without naking any all owance whatever
for the appellant’s house-hold expenses. In the opinion of
the |[|earned judge a presunption under subsection 3 of s. 5
of the Act therefore arose that the appellant had commtted
the of fence, as the appellant had not been able to prove to
the contrary. Both the | earned judges agreed that the
wi t nesses who  gave direct evidence-about the paynent of
illegal gratification could not be relied upon wthout
i ndependent corroboration and that the entries in the books
of account did by thenselves anbunt to such corroboration
but that the fact of admitted and proved itenms being
interspersed in the entire account furnished the required
corroboration. In the result, as has been already stated,
the | earned judges affirmed the conviction and sentence.
In support of the appeal M. 1. M Lall has  attacked the
finding that the books of account were kept regularly in the
course of business and has  contended that the entries
therein were not rel evant under s. 34 of the I'ndian Evi dence
Act . He further contended that even if they be relevant
evidence the Special judge as also the High Court ' while
rightly thinking that they by thenselves did not ambunt to
i ndependent corroboration, were in-error when they  thought
that the fact of certain admtted entries being interspersed
t hrough the books of account furnished the
636
necessary independent corroboration. M. Lall bhas also
argued that the Special Judge as well as M. justice Capoor
in the H gh Court were wong in drawi ng a presunpti on under
s. 5(3) of the Prevention of Corruption Act.
We shall first consider the question whether on the evidence
on the record a presunption under s. 5(3) of the  Prevention
of Corruption Act arose. It is useful to remenber that the
first sub-section of s. 5 of the Prevention of ~Corruption
Act mentions in the four clauses a, b, ¢ and d, the acts on
the commssion of which a public servant is said to  have
conmitted an of fence of crimnal m sconduct in the discharge
of his duties. The second subsection prescribes the penalty
for that offence. The third subsection is in these words:-
"In any trial of an offence punishabl e ‘under
sub-section (2) the fact that the accused
person or any other person on his behalf is in
possession, for which the accused per son
cannot satisfactorily account, of pecuniary
resources or property disproportionate to his
known sources of incone may be proved, and on
such proof the court shall presune, unless the
contrary is proved, that the accused person is
guilty of crimnal. msconduct in t he
di schar ge of his official duty and hi s
conviction therefor shall not be invalid by
reason only that it is based solely on such




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 13

presunption.”
Thi s sub-section thus provides an additional node of proving
an offence punishabl e under sub-s. 2 for which any accused
person is being tried. This additional nmode is by proving
the extent of the pecuniary resources or property in the
possessi on of the accused or any other person on his behalf
and thereafter showing that this is disproportionate to his
known sources of inconme and that the accused person cannot
satisfactorily account for such possession. |If these facts
are proved the section nmakes it obligatory on the Court to
presune that the accused person is gquilty of crinmna
m sconduct in the discharge of his official duty, unless the
contrary, 1i.e., that he was not so guilty is proved by the
accused. The section goes on to say that the conviction for
an offence of crimnal msconduct shall not be invalid by
reason only that it is based solely on such presunption.
637
This is a deliberate departure fromthe ordinary principle
of crimnal jurisprudence, under which the burden of proving
the guilt of the accused in-crinminal proceedings lies al
the way on the prosecution. Under the provision of this
subsection the burden on the prosecution to prove the gquilt
of the accused nust be held to be discharged if certain
facts as mentioned therein arc proved; and then the burden
shifts to the accused and the accused has to prove that in
spite of the assets being disproportionate to his known
sources of inconme, he is not guilty of the of fence. There
can be no doubt that the |anguage of such a specia
provision must be strictly construed. if the words are
capabl e of two constructions, one of which is nor e

favorable to the accused than the other, the Court will be
justified in accepting the one which is nore favourable to
the accused. There can be no Justification however for

addi ng any words to nake the provision of |law | ess stringent
than the | egislature has made it-:

M. Lall contends that when the -section speaks of the
accused being in possession of pecuniary resources or pro-
perty disproportionate to his known sources of incone only
pecuniary resources or property acquired after the date of
the Act is neant. To think otherwi se, says the |earned
Counsel, would be to give the Act retrospective  operation
and for this there is no 'Justification. W agree with the
| earned Counsel that the Act has no retrospective operation

We are unable to agree however that to t ake i'nto
consideration the pecuniary resources or property in the
possessi on of the accused or any other person on his behalf
whi ch are acquired before the date of the Act is in any way
giving the Act a retrospective operation.

A statute cannot be said to be retrospective "because a part
of the requisites for its actionis drawn from a tine
antecedent to its passing”. (Maxwell on interpretation of
St at ut es, 11th Edition, p. 211; See also State of
Maharashtra v. Vishnu Rancthandra(l)). Notice nmust be ‘taken
in this connection of a suggestion made by the |earned
Counsel that in effect sub-section 3 of section 5 creates. a
new offence in the discharge of official duty, different
fromwhat is defined in the four clauses of s. 5(I). It s
said that the act of being in possession of pecuniary
resources or pro-

(1) [1961] 2 S.C.R 26.

638

perty disproportionate to known sources of incone, if it
cannot be satisfactorily accounted for, is said by this sub-
section to constitute the offence of criminal nmisconduct in
addition to those other acts nentioned in cls. a, b, ¢ and d
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of s. 5(I) which constitute the offence of crimnal ms-
conduct. On the basis of this contention the further argu-
nment is built that if the pecuniary resources or property
acquired before the date of the Act is taken into consi-
derati on wunder sub-section 3 what is in fact being done is
that a person is being convicted for the acquisition of
pecuniary resources or property, though it was not in vio-
lation of alawin force at the time of the conmssion of
such act of acquisition. |If this argument were correct a
conviction of a person under the presunption raised under
the s. 5(3) in respect of pecuniary resources or property
acquired before the Prevention of Corruption Act would be a
breach of fundamental ‘rights wunder Art. 20(l) of the
Constitution and so it would be proper for the Court to
construe s. 5(3) in a way so-as not to include possession of
pecuni ary resources or property acquired before the Act for
the purpose of that subsection. The basis of the argunent
that s. 5(3) ~creates a new kind of offence of crimna
m sconduct by a public servant in the discharge of his
official duty is however unsound. The sub-section does
nothing of the Kkind. I't nerely ~prescribes a rule of
evi dence for the purpose of proving the offence of crimina
m sconduct as definedin s. 5(1) for which an accused person
is already wunder trial.” It was so held by this Court in
C.D.S. Swany v. The State(1l) and again in Surajpal Singh v.
State of U p.(2). It is only when a trial has comenced for
crimnal msconduct by doing one or  nore of the acts
mentioned in cls. a, ‘b, ¢ and d of s. 5(1) that sub-s 3 can
cone into operation. Wen thereis such a 'trial, which
necessarily must be in respect of acts committed after the
Prevention of Corruption Act cane into force, sub-section 3
pl aces in the hands of the prosecution a new node of proving
an of fence with which an accused has al ready been charged.
Looking at the words of the section and giving them their
pl ain and natural neaning we find it inpossible to say that
pecuni ary resources and property acquired before

(1) [1960] 1 S.C R 461. (2) [1961] 1 2 S.C.R 971

639

the date on which the Prevention of Corruption Act cane into
force shoul d not be taken into account even if in possession
of the accused or any other person on his behalf. ~To accept
the contention that such pecuniary resources or property
shoul d not be taken into consideration one has to read into
the section the additional words "if acquired after the date
of this Act" after the word "property". For this there is
no justification

It may also be mentioned that if pecuniary resources or
property acquired before the date of conmencement of the Act
were to be left out of account in applying subs. 3 of's. 5
it would be proper and reasonable to linmt the receipt of
i ncome agai nst which the proportion is to be considered al so
to the period after the Act. On the face of it this  would
lead to a curious and anomalous position by no neans
satisfactory or helpful to the accused hinself. For, ~the
i nconme recei ved during the years previ ous to t he
conmmencenent of the Act nay have helped in the acquisition
of property after the comencenent of the Act. From
what ever point we ook at the matter it seenms to us clear
that the pecuniary resources and property in the possession
of the accused person or any other person on his behalf have
to be taken into consideration for the purpose of sub-
section 3 of section 5, whether these were acquired before
or after the Act cane into force.

Mention has next to be made of the learned Counsel’s
subm ssion that the section is neaningless. According to
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the | earned Counsel, every pecuniary resource or property is
itself a source of incone and therefore it is a contradic-
tion in ternms to say that the pecuniary resources or pro-
perty can be disproportionate to the known sources of
income. This argunent is wholly msconceived. Wile it is
quite true that pecuniary resources and property are
thensel ves sources of incone that does not present any
difficulty in understanding a position that at a particular
point of time the total pecuniary resources or property can
be regarded as assets, and an attenpt being nade to see
whet her the known sources of incone including, it my be,
these very itenms of property in the past could yield such
income as to explain reasonably the energence of these
assets at this point of tine.

Lastly it was contented by M. Lall that no presunp-

640

tion under s. 5(3) can arise if the prosecution has adduced
ot her evidence in support of its case. According to the
| earned Counsel, s. 5(3) is at the nost an alternative node
of establishing the guilt of the accused which can be
avai l ed of only if the usual nethod of proving his guilt by
direct and circunstantial evidence is not used. For this
astoni shing proposition we can find no support either in
principle or authority.

M. Lall sought assistance for his argunents from a deci sion
of the Suprenme Court of the United States of Anerica in D
Del Vecchio v. Botvers(l). Wat fell to be- considered in
that case was whether a presunption created by s. 20(d) of
the Longshorenen’s and Harbor Workers’ Conpensation Act that
the death of an enployee was not suicidal arose where
evi dence had been adduced by both sides ~on the  question
whet her the death was suicidal or not. ~The Court of Appea
had held that as the evidence on the issue of accident or
suicide was in its judgment evenly bal anced the presunption
under s. 20 nust tip the scales in favour of accident. This
decision was reversed by the | earned Judges of the ' Supreme

Court. Section 20 which provided for the presunption ran
t hus: - -
"I'n any proceedi ngs for the enforcement of a
claim for conpensation...... it shall be
presuned, in the absence of subst ant i al

evidence to contrary-that the injury was  not
occasioned by the wailful intention of the
i njured enpl oyee to injure or kill hinself  or
anot her. "
On the very words of the section the presunption  against
suicide would arise only if substantial evidence had not
been adduced to support the theory of suicide. (It was in
vi ew of these words that the | earned judges observed: --
I m5
"The statenent in the act that the evidence to -overcone
the effect of the presunption nust be substantial adds
nothing to the well understood principle that a finding rnust
be supported by evidence. Once the enployer has carried his
burden by offering testinony sufficient to justify a finding

of suicide, the presunption falls out of the case. It never
had and cannot acquire the attribute of evidence in the
claimant’s favour. |Its only office is to control the result
wher e

(1)296 U.S. 280 : 80 L. ed. 229.
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there is an entire |lack of conpetent evidence. If the

enpl oyer al one adduces evi dence which tends to support the
theory of suicide, the case must be decided upon that
evi dence. \Where the clainmant offers substantial evidence in
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opposition, as was the case here, the issue nust be resol ved
upon t he whol e body of proof pro and con."

The whol e decision turns upon the words 'in the absence of
substanti al evi dence". These or sinilar wor ds are
conspi cuous by their absence in sub-s. 3 of s. 5 of the
Prevention of Corruption Act, and consequently, Del Vec-
chio's Case(l) is of no assistance.

M. Lall then drew our attention to an observation of Lord
Denni ng in Bratty v. Attorney GCeneral for Nor t hern
Ireland(2) where speaking about the presunption that every
man has sufficient mental capacity to be responsible for his
crimes, the Lord Justice observed that the presunption takes

the place of evidence. Simlarly, argues M. Lall, the
presunption under s. 5(3) of the Prevention Corruption Act
al so nmerely "takes the place" of evidence. So, he says, it

can arise only if no evidence has been adduced. W are not
prepared to agree however that-when the Lord Justice used
the words "a presunption takes the place of evidence" he
neant ‘that if some evidence had been offered by the
prosecuti'on” the prosecution could not benefit by t he

presunption. W see no warrant for the proposition that
where the law provides that in certain circunstances a
presumption shall be nade against the accused the pro-

secution is barred from adduci ng evidence in support of its
case if it wants to rely on the presunption.

Tur ni ng now to the question whether the facts and
circunstances proved in this case raise a presunption under
s. 5(3), we have to exami ne first whether certain pecuniary
resources or property in possession of Daya Kaur and those
in possession of Bhupinder Singh were possessed by them on
behal f of the appellant as alleged by the prosecution. On
Decermber 7, 1952, Bhupi nder Singh has been proved to have
been in possession of: (1) Rs. 28,998/7/3/- in the Punjab
Nati onal Bank; (2) Rs. 20,000/- in fixed deposit wth the
Bank of Patiala at Doraha (3) Rs: 5,577/-

(1)226 U.S. 280. (2) [21961] 3 AFl. E R p. 523 at 535.
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in the Inmperial Bank of India at Myga; (4) Rs. 237/8/3/in
the Savings Bank Account in the Bank of Patialaat Doraha;
and (5) Half share in a plot of land in Ludhiana of the
value Rs. 11, 000/-.

Bhupi nder Si ngh has given evidence (as the 11th w tness  for
the defence) and has tried to support his father’'s case that
none of the properties were held by himon behal f~ of his
father. Bhupinder Singh has been in mlitary service since
1949 and was at the tinme when he gave evidence a Captain in
the Indian Arnmy. |If the bank deposits nentioned above had
been made by himafter he joined mlitary service there
m ght have been strong reason for thinking that  they  were
his own noney. That however is not the position. Qut  of
the sumof Rs. 28,998/- with the Punjab National Bank a part
is adnmittedly interest; the remainder, viz., about Rs.
26,000/ - was deposited by Bhupinder Singh in his account
long before 1949 when he joined mlitary service. Hi s
expl anation as to how he got this noney is that Rs. 20, 200/ -
was received by himfrom Udhe Singh in Decenber 1945 and Rs.
6, 000/- was given to himby his grand-father Chanda Singh
Udhe Singh has given evidence in support of the first part
of the story and has said that he paid Rs. 20,200/- to
Bhupi nder Singh in payment of what he owed to Bhupinder
Singh’s grandfather Chanda Singh and to his father Sajjan
Si ngh. Wien asked why he nmade the paynents to Bhupinder
Si ngh, son of Sajjan Singh instead of to Chanda Singh or to
Chanda Sing’s son Surjan Singh, Udhe Singh replied that he
did so "because ny account was with Sardar Sajjan Singh."
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Udhe Singh it has to be renenbered is a close relation of
Sajjan Singh, Sajjan Singh's father Chanda Singh being Udhe
Singh’s not her’s brother.

On a careful consideration of the evidence of these two
wi t nesses, Bhupinder Singh and Udhe Singh and also the
regi stered letter which was produced to show that a pucca
recei pt was denmanded for an alleged paynent of Rs. 20, 200/ -
we have cone to the conclusion that the Special Judge has
rightly disbelieved the story that this sumof Rs. 20, 000/-
was paid by Udhe Singh to Bhupinder Singh. It has to be
noticed that even if this story of payment was believed that
woul d not inprove the appellant’s case. For, according to
Udhe Singh this paynment was
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made by himto Bbupi nder Singh on behalf of his father. In
any case, therefore, this anbunt of Rs. 20,200/- was Sajjan
Singh’s noney. As regards the other anbunt of Rs. 6000/-
which formed part of the deposits in the Punjab Nationa

Bank and a further sumof Rs. 20,000/in fixed deposit wth
the Bank ‘of “Patiala the defence case as sought to be proved
by Bhupi nder Singh was that these were received by him from
his grand-father Chanda Singh. The |earned Special judge
di shelieved the storyand on a consideration of the reasons
given by him we are of opinion that " his conclusion is
correct.

Wen it is renenbered that Bhupinder - Singh was at the
rel evant dates a student with no independent incone or
property of his ‘own the reasonable  conclusion from the
rejection of his story about these anobunt is, as held by the
Speci al Judge, that these were possessed by himon behal f of
his father, Sajjan Singh. W are also convinced ‘that the
Special Judge was right in his conclusion that Rs. " 5,577/-
in the Inmperial Bank of India at Mga, Rs. 237/8/3 in the
Savi ngs Bank Account in the Bank of Patiala at Doraha and
the half share in a plot of landin Ludhiana of the value of
Rs. 11,000/- standing in the name of Bhupinder Singh were
held by Bhupinder Singh on behalf of his father, Sajjan
Si ngh. It has to be nentioned that M. Justice Capoor in
the Hgh Court agreed with these conclusions, ~ while the
other learned judge (M. Justice Harbans Singh) did not
examne this question at all being wongly of the opinion
that the properties acquired prior to March 11, 1947 should
not be taken into consideration

Thus even if we |eave out of account the anmpunt~ of ~Rs.

26,500/ - standing in the name of appellant’'s w fe Daya Kaur
whi ch according to the prosecution was held by her on behal f
of her husband, Sajjan Singh, it nust be held to be clearly
established that the pecuniary resources or  property in
possessi on of Sajjan Singh and his son, Bhupinder Singh, on
his behalf anmounted to nore than Rs. 1,20,000/-. The
guestion then is: Was this disproportionate to t he
appel l ant’s known sources of income? As was held by this
Court in Swamy’s Case(1l) "the expression 'known sources of
i ncome’ nust have reference to

(1) [1960] 1 S.C.R 461
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sources known to the prosecution on a thorough investigation
of the case" and that it could not be contended that ’'known
sources of inconme’ meant sources known to the accused. In
the present case the principal source of incone known to the
prosecuti on was what the appellant received as his salary.

The total amount received by the appellant throughout the
period of his service has been shown to be slightly Iess
than Rs. 80,000/-. The appellant clainmed to have received
consi derabl e anmpunts as traveling allowance a Overseer and
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S.D.O and al so as horse and conveyance al |l owance. For the
period of his service prior to May 1947, the records which
woul d have shown what the accused drew as traveling
al  owance were not available. The Special judge found that
from May 1947 wupto January 1953 the appellant got Rs.
6,504/ 6/- as traveling allowance. On that basis he also
held that for the period of service as S.D.O prior to My
1947 he may have got about Rs. 5,000/- at the nobst. For the
period of his service as Overseer, the | earned Special judge
held that, the appellant did not get nore than Rs. 100/- a
year as travelling allowance, including the horse all owance.
No reasonable objection can be taken to the conclusion
recorded by the Special Judge as regards the travelling
al l owance drawn by the appellant for the period of his
service as S.D.O It was urged however that Rs. 100/- a year
,is travelling allowanceis too lowan estimate for his

services as Overseer. As the relevant papers are not
available it would be proper to make a liberal estimte
under 'thi's head favourable to the appellant. Even at the
nost liberal westinmate it appears to us that the tota

recei pts as travelling allowance as Overseer could not have
exceeded Rs. 5,000/-.

One cannot also forget that nuch of what is received as
travelling allowance has to be spent by the officer con-
cerned in travelling expenses itself. For many officers it
"I S not unlikely that travelling allowance would fall short
of these expenses and they woul d have to neet the deficit
from their own pocket. The total receipt that accrued to
the appellant as the savings out of travelling allowance
inclusive of horse allowance and conveyance all owance, coul d
not reasonably be held to have exceeded Rs. 10,000/ at the

nost . Addi ng these to what he received as salary and also
as Nangal Conpensatory allowance the total in-
645

cone received during the years would be about Rs. 93,000/-.
It al so appears that income by way of interest was earned by
the appellant on his provident fund and also the bank
deposits standing in his own nanme or in the nane of his son

Bhupi nder Singh. The incone under this head appears 'to be
about Rs. 10, 000/ -.

The total receipts by the appellant fromhis known sources
of income thus appears to be about Rs. 1,03,000/-. | f
not hing out of this had to be spent for nmintaining  hinself
and his famly during all these years from 1922 to 1952
there mght have been ground for saying that the assets in
the appellant’s possession, through hinmself or through his
son (Rs. 1,20,000/-) were not disproportionate to his known
sources of income. One cannot however |ive on nothing; and
however frugally the appellant nay have lived it appears to
us clear that at least Rs. 100/- per nmonth nust have been
hi s average expenses throughout these years-taking the years
of high prices and | ow prices together. These expenses
therefore cut a big slice of over Rs. 36,000/- fromwhat he
received. The assets of Rs. 1,20,000/- have therefore to be

conpared with a net incone of Rs. 67,000/-. They —are
clearly disproportionate--indeed highly disproportionate.
M. Lall stressed the fact that the |l|egislature had not

chosen to indicate what proportion would be considered
di sproportionate and he argued on that basis that the Court
shoul d take a liberal view of the excess of the assets over
the receipts fromthe known sources of incone. There is
sone force in this argunent. But taking the nost |iberal
view, we do not think it is possible for any reasonable man
to say that assets to the extent of Rs. 1,20,000/- s
anything but disproportionate to a net income of Rs.
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1,03,000/- out of which at |east Rs. 36,000/- nust have been
spent in living expenses.

The next question is : Has the appellant satisfactorily
accounted for these disproportionately high assets? The
Speical judge has examined this question carefully and
rejected as untrustworthy the appellant’s story of certain
recei pts fromone Kabul Singh, his son Teja Singh, and from
his father, Chanda Singh. These conclusions appear to us to
be based on good and sufficient reasons and we can see
nothing that would justify us in interfering with these.

646

The prosecution has thus proved facts on which it becones
the duty of the Court to assune that the accused has
conmitted the offence with which he is charged, unless the
contrary is proved by him M. Lall has submitted that if
the other evidence on which the prosecution relied to prove

its case agai nst the appellant is exam ned by us, he will be
able to satisfy us that evidence is wholly insufficient to
prove 'the guilt of the accused. It has to be renenbered

however that the fact-assuning it to be a fact in this case-
that the prosecution has failed to prove by other evidence
the guilt of the accused, does not entitle the Court to say
that the accused has succeeded in proving that he did not
conmt the offence.
Qur attention was/drawn in this connection to this Court’s
decision in Surajpal Singh's Case(1l) where this Court set
aside the conviction of the appellant Surajpal Singh on the
basis of the presunption under s. 5(3). Wat  happened in
that case was that though the accused had been charged with
having committed the offence of crimnal msconduct in the
di scharge of his duty by doing the acts nentioned in cl. (c)
of sub-s. 1 of s. 5, the Special Judge and the High Court
convi cted him by invoking the rule of presunption laid down
in sub-s. 3 of s. 5, of an offence under-cl. (d) of s. 5(I).
This Court held that it was not open to the Courts to do so.
This case is however no authority for the proposition that
the courts could not have convicted the accused’ for an
offence under s. 5 ( 1) (c) for which he had been  charged.
On the contrary it seens to be a clear authority against
such a view. After pointing out that the charge against the
appel lant was that he has dishonestly and fraudulently
m sappropriated or otherwi se converted for— his own use
property entrusted to him this Court observed:--

"I't was not open to the |earned Special Judge

to have convicted the appellant of t hat

of fence by invoking the rule of presunption

laid down in sub-section (3). He did not
however to do so. On the contrary he acquit-
ted the appellant on that charge. Theref ore,

| earned Counsel has submtted that by “calling
in aid the rule of presunption in sub-s. 3 the
appellant could not be found guilty ‘of any
ot her type of crimnal m sconduct

(1) [1961] 2 S.CR 971
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referred to in cls. (a), (b) or (d) of sub-s.
(1) in respect of which there was no charge
agai nst the appel |l ant.
We consider that the above argument of |earned
Counsel for the appellant is correct and nust
be accepted.”
The appellant’s Counsel is not in a position to submt that
there is evidence on the record which would satisfy the
Court that the accused has "proved the contrary", that is,
that he had not coormitted the offence with which he was
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char ged
W have therefore come to the conclusion that the facts
proved in this case raise a presunption under s. 5(3) of the
Prevention of Corruption Act and the appellant’s conviction
of the offence with which he was charged nust be rmaintained
on the basis of that presunption. In this view of the
matter we do not propose to consider whether the Hi gh Court
was right in basing its conclusion also on the other
evi dence adduced in the case to prove the actual payment of
illegal gratification by the partners of the firm Ms.
Randas Chhankanda Ram
Lastly, M. Lall prayed that the sentence be reduced. The
sentence inposed on the appellant is one year’s rigorous
i mprisonnment and a fine of Rs. 5,000/-. Under s. 5(2) the
m ni mum sentence has to be one year’s inprisonnment, subject
to the proviso that the Court may for special reasons to be
recorded in witing, inpose a sentence of inprisonnent of
less than one year. W are unable to see anything that
woul d justify us intaking action under the proviso.

In the result, the appeal is disnissed.

Appeal dism ssed




