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S.B. SINHA, J :

Leave granted.

These appeal s are directed agai nst a judgnment and order dated
8.7.2004 passed by a learned Singl e Judge of the Patna H gh Court in
Crimnal M scell aneous No. 33544 of 2001 whereby and whereunder an
application filed under Section 482 of the Code of Crimnal Procedure on
behal f of Respondent No. 2 herein has been allowed.

The question revolves round interpretation of Section 319 of the Code
of Crimnal Procedure. Respondent No. 2 herein |lodged a first information
report inter alia against Appellants alleging that in an incident which took
place at 8.30 a.m on 16.7.1997, one Ranjit Singh (deceased) S/o Dl eswara
Si ngh was shot from behind as a result whereof he sustained bullet injuries.
In the first information report, Appellants herein were specifically naned.
Upon an investigation, the Superintendent of Police having come to the
concl usion that they had been falsely inmplicated, a final formwas filed in
their favour. The said final form as against Appellants was accepted by the
| earned Magi strate. However, as a chargesheet was filed agai nst the other
accused, cogni zance was taken agai nst them

Bef ore the | earned Sessions Judge, the prosecution exam ned three
wi tnesses including the first informant. They, in their deposition, stated that
Respondents herein with the chargesheeted accused took part in conm ssion
of the offence of murder of Ranjit Singh

Navi n Kumar Singh (PW1) in his evidence stated:

"Ranjit Singh, Prahlad Singh were there. They
were sitting on the shop of Mahender Yadav.

Ranjit and Prahlad went to the shop of Uchit La
Mahto for taking tea. The witnesses state that at
first Prahlad Singh went to take tea. After sone
time, Ranjit was al so going to the shop of Uchit
Lal for taking tea. Ranjit was going fromthe shop
of Mahender and when he reached at Pakki road,
Pancha Mahto, Anil Singh, Biltu Mahto, Siyavar

Si ngh reached there fromthe North side. Ani

Si ngh was having a country-nade Pistol in his
hand. "
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Prahal ad Singh (PW2) in his deposition stated:

"As Ranjit reached the road fromthe North, Ani

Si ngh, Siyavar Singh, Pancha Mahto, Biltu Mhto
cane towards Ranjit. Anil Singh fired fromthe
country-nmade Pistol from behind. On receiving
the bullet shot, Ranjit fell on the road and died
there. "

I n cross-exam nation, he, however, stated:

"10. There are four persons by the nane of Ani
Singh in ny village, Anil Singh s/o Sita Sharan
Anil S/o Upendra, Anil Singh s/.0 Ram Buj havan,

Anil Singh S/ o Yugal Singh, they are all of ny
caste. | | 'have acquai ntance with them The house
of Anil Singh s/o Sitasharan Singh is at a distance
of < KM fromny house. The house of Mhtos

is at a distance fromnmy house. | recognize the
faces of all the persons of Mahto Tola. | do not
know t he names of every one. | know about 100

persons of Mahto Tol a by nane\ 005

20. After coming out of the shop of Uchit Lal,
ran towards East, West. | was injured of nmy own.

| recognize Sanjivan and Hari Narain. Both of
themare my uncles. Ranjit Singh was al so ny
uncle in relation. | have no relationship wth Ani
Singh s/o Sita Sharan Singh. The house of Ani
Singh is in my Tol a\ 005

28. | know Biltu Mahto for the past nany days.
He was not a | eader of the Conmmuni st Party."

Harsh Narain Singh (PW3), however, stated:

" 3. Anil, Biltu, Siyavar, Pancha Mahto were
coming fromMNorth. Anil came near Ranjit and

shot him dead by the Revolver. On being hit by
Revol ver, Ranjit died on the road. Siyavar-Singh
Biltu Mahto, Pancha Mahto, asked to kill Prahal ad.
Pancha Mahto got ready to kill Prahal ad by the

kni fe and gave a bl ow on his stomach. When
Prahal ad stopped him then his |eft hand was cut.
Prahal ad threw the bench and ran away. |
recogni ze the accused Pancho Mahto who is

present. | can recognize on being seen. There was
no opposition."

The prosecution thereafter filed an application for summoning
Appel l ants purported to be in terms of Section 319 of the Code of Crinina
Procedure. By a judgnent and order dated 22.9.2001, the Second Addl .
Sessi ons Judge di sm ssed the said application inter alia holding that
Appel | ants have been found to be innocent as there was doubt as regards
their identity.

On an application filed under Section 482 of the Code of Crinmina
Procedure by the informant, the H gh Court, however, opined:
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“I'n the present case, the Qpposite Parties 1 to 3
were nanmed in the first information report and in
the case diary there were sufficient nmaterials

agai nst them even then the final form was
submitted by the Investigating Oficer which was
accepted by the | earned Magi strate without

observing the mandatory provisions of |aw. Now

at the stage of trial sonme evidence has cone

agai nst them and, as such, the order passed by the

| earned trial court is wholly w thout jurisdiction.
The finding of the |learned trial court that identity
of the Opposite Parties 1 to 3 cannot be established
as their parentage is not given is against the
materials on record as in the first information
report and al so in the charge-sheet the parentage of
the Opposite Parties 1 to 3 have been given. |In the
deposi tion the parentage of the Cpposite Parties 1
to 3 has al so been stated by the prosecution

Wi t nesses. ~As such, the petition filed by the
prosecution under Section 319 of the Code should

not have been dism ssed on this ground. As far as
the subm ssion made by the learned counse

appearing on behal f ‘of Opposite Parties 1 and 2

that rightly or wongly they were nade accused by
an earlier order, which was quashed by this

Hon’ bl e Court, therefore, they cannot be

sunmoned under Section 319 of the Code is

concerned, | must say that this argunent has no |eg
to stand. Once the order dated 16.8.1998 that
status of the Opposite Parties was not as an
accused and, as such, they can be summoned under
Section 319 of the Code.

One consideration of theentire materials and
argunents advanced on behalf of the parties |I am
of the view that the order inpugned is wthout
jurisdiction. The order inpugned dated 22.9.2001
passed by the |IInd Additional Sessions Judge,
Madhubani is quashed. The trial court is directed
to proceed in the matter in accordance with |aw. "

Appel |l ants are, thus, before us.

M. Jaideep Gupta, |earned senior counsel appearing on behalf of
Appel | ants, would submt that although there is no bar in law/in issuing
summons to an accused, who had been naned in the first information report
but had not been sent up for trial, by the court in exercise of its jurisdiction
under Section 319 of the Code of Crimnal Procedure, the power of the court
being extraordinary in nature is required to be exercised very sparingly. It
was contended that the | earned Sessions Judge at the |later stage of the
proceedi ng proceeded on the basis that the H gh Court had issued a direction
upon it to issue processes and, thus, the processes have since been directed
to be issued.

M. Gopal Singh, |earned standing counsel appearing on behal f of
Respondent \026 State, on the other hand, would contend that the H gh Court
cannot be said to have conmitted any error in passing the inpugned
j udgrment having regard to the evidences brought on records.

Section 319 of the Code of Crim nal Procedure reads, thus:

"319. Power to proceed agai nst other persons
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appearing to be guilty of offence.\027(1) Wuere, in
the course of any inquiry into, or trial of, an

of fence, it appears fromthe evidence that any
person not being the accused has commtted any

of fence for which such person could be tried
together with the accused, the court nay proceed
agai nst such person for the offence which he
appears to have conmitted.

(2) Where such person is not attending the court,
he may be arrested or summoned, as the

ci rcunst ances of the case may require, for the

pur pose af or esai d.

(3) Any person attendi ng the court, although not
under arrest or upon a sumobns, nmay be detai ned

by such court for the purpose of the inquiry into, or
trial of, the offence which he appears to have
conmitted.

(4) Where the court proceeds against any person
under sub-section (1) then\027

(a) the proceedings in respect of such person shal
be commenced afresh, and witnesses re-heard;

(b) subject to the provisions of clause (a), the case
may proceed as if such person had been an accused
person when the court took cogni zance of the

of fence upon which/theinquiry or trial was
comenced. "

As noticed, the jurisdiction of the court to issue processes against a
person who has not been sent up for trial is not disputed. Processes can also

be i ssued agai nst such persons who although were named in the first
i nformation report, but were not sent up for trial upon investigation

The jurisdiction of the court indisputably is linited. Wile it can
exerci se an extraordinary power, it is required to be done cautiously. The
court while issuing the processes should arrive at a reasonable satisfaction
that the prosecution would be able to prove the charges agai nst whomthe
processes are sought to be issued.

The law in this behal f has been | aid down in Minicipal Corporation of
Del hi v. Ram Ki shan Rohtagi and Others [(1983) 1 SCC 1] in'the foll ow ng
terns:

"But, we would hasten to add that this is really an
extraordi nary power which is conferred on the

court and should be used very sparingly and only if
conpel l'ing reasons exist for taking cogni sance

agai nst the other person agai nst whom action has
not been taken."

[ See al so Kishun Singh and Qthers v. State of Bihar (1993) 2 SCC 16]

In M chael Machado and Another v. Central Bureau of Investigation
and Anot her [(2000) 3 SCC 262], this Court opined:
"11. The basic requirenents for invoking the
above section is that it should appear to the court
fromthe evidence collected during trial or in the
inquiry that sone other person, who is not
arrai gned as an accused in that case, has
conmmitted an of fence for which that person could
be tried together with the accused al ready
arraigned. It is not enough that the court
entertained sone doubt, fromthe evidence, about
the invol venent of another person in the offence.
In other words, the court nust have reasonable
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sati sfaction fromthe evidence al ready coll ected
regardi ng two aspects. First is that the other person
has committed an of fence. Second is that for such

of fence that other person could as well be tried
along with the already arrai gned accused."

Yet again in Krishnappa v. State of Karnataka [(2004) 7 SCC 792],
this Court observed:

"9. In Mchael Machado v. Central Bureau of

I nvestigation construing the words "the court may
proceed agai nst such person” in Section 319 CrPC,
this Court held that the power is discretionary and
shoul d be exercised only to achieve crinina
justice and that the court should not turn agai nst
anot her person whenever it comes across evi dence
connecting that other person also with the offence.
This Court further held that a judicial exercise is
called for, keeping a conspectus of ‘the case,

i ncl udi ng-the stage at which the trial has already
proceeded and the quantum of evi dence coll ected
till then, and also the amount of time which the
court had spent for collecting such evidence. The
court, while exam ning an application under

Section 319 CrPC, has also to bear in mind that
there is no conpelling duty on the court to proceed
agai nst other persons. In a nutshell, it neans that
for exercise of discretion under Section 319 CrPC,
all relevant factors, including the one noticed
above, have to be kept in view and an order is not
required to be nade nechanically nerely on the
ground that some evidence had conme on record

i mplicating the person sought to be added as an
accused. "

The said dicta has been followed by this Court in Kavuluri
Vi vekananda Reddy and Another v. State of A P. and Anot her [(2005) 12
SCC 432] and Pal ani samy Gounder and Another v. State Represented by
I nspector of Police [(2005) 12 SCC 327].

In Rukhsana Khatoon (Snt.) v. Sakhawat Hussain and O hers [(2002)
10 SCC 661], whereto our attention has been drawn by learned standing
counsel, this Court did not |aw down any | aw havi ng uni versal application
It nerely opined that the court nmay exercise its power under Section 319 of
the Code of Crinminal Procedure also in relation to such accused who had
al t hough been named in the first information report, but was not sent up for
trial stating
"6. The | earned counsel for the respondents
contended that the High Court was justified in
passi ng the inpugned order and in support of his
contention he has relied upon the decision in
Muni ci pal Corpn. of Delhi v. Ram Ki shan Roht agi
In our view, there is no substance in his
contention. In that case also, after considering
Section 319 CrPC, this Court held that the said
provi sion gives anple power to any court to take
cogni zance and add any person not being an
accused before it and try himal ong with other
accused, if there appears during the trial sufficient
evidence indicating his involvenment in the offence.
The Court al so observed that this power is really
an extraordi nary power and shoul d be used very
sparingly."
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[See also Grish Yadav and O hers v. State of MP. (1996) 8 SCC 186,
at page 197]

The court’s power, as noticed hereinbefore, is not disputed. The
| ear ned Sessi ons Judge, however, as has been observed by the Hi gh Court,
proceeded on a wong premse in holding that as no chargesheet was filed as
agai nst Appellants by the police the same was not sufficient to refuse to
i ssue sunmmons. The question, which was necessary to be posed in view of
the propositions of |aw as noticed supra, was as to whether any case has
been made out for exercise of extraordinary jurisdiction by the court keeping
in viewthe fact as to whether the prosecution would be able to bring hone
the charge. |If the court comes to the conclusion having regard to the
materials on record, that the prosecution ultimately nmay not be able to bring
hone the charge as agai nst the persons agai nst whom processes were to be
issued, it would decline to do so. The court nust also take into
consi deration the fact as to whether an appropri ate case has been made out
for exercise of the extraordinary jurisdiction.

It may be true that the court at that stage may not enter into the nerit
of the natter. |Its opinion in the nature of things would be a prinma facie one.
But, the court nust also consider that the innocent persons nay not be
prosecuted. The court is not bound by the opinion of the investigating

officer. It is required to apply the tests on the touchstone of the materials
brought on record. A balance is required to be maintained. The court nust
pose unto itself a/'right question. It is required to scrutinize the materials

nore closely. A power under Section 319 of the Code of Crimna

Procedure is not to be exercised in a nmechanical manner. Only because
some evi dence has been brought on record, the sane by itself nay not be a
ground to issue processes.

The | earned Judge of the Hi gh Court by its judgnent did not direct

that the processes be issued. It nerely directed the learned Trial Judge to
proceed in the matter in accordance with |aw. The same evidently did not

nmean that the Hi gh Court has already arrived at a conclusion that the
processes nust be issued. The High Court nerely laid down a | aw as the

| earned Trial Judge went wong in formulating the correct question of |aw

The Hi gh Court, however, did not have any occasion to consider the nerit of
the matter. In that view of the nmatter, we would renmit the matter back to the
| earned Trial Judge and direct that the question be considered afresh in the
light of the observations nade hereinbefore. As the case is pending for a
long tinme, we would request the |l earned Trial Court to consider the
desirability of disposing the matter as expeditiously as possible.. The appeals
are allowed to the aforenmenti oned extent.




