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ACT:
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JUDGMENT
THE 21ST DAY OF OCTOBER, 1997
Present:

Hon’ blle M. Justice MM Punchh

Hon’ bl e M. Justice S.P.Kurdukar
A K Ganguli, Sr. Adv.(A C), Sushil Kumar, Dr. N.M GChatate
Sr. Advs., V.Krishnamurthy, Ms. Rekha Pandey, P.R Kovil an
S M Rai, B.M Sharnma, T.N Singh, Ms. Sushila Shukla (A C),
Mukesh K. Gri, Shakil Ahnmed Syed, C.D. Singh and A S.
Pundir, Advs. with them for the appearing parties.

JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
W TH

CRI'M NAL APPEAL NO. 593 OF 1997
S. P. KURDUKAR, J.

A primtive theory of punishment, "linb for |inb; eye
for eye; ear for wear; etc., etc.," prevalent in the
uncivilized society was put into action in letter and spirit
inthe present tine. The nmagnitude of the oresent crine
needs no elaboration. In the present crine five deaths were
i nvolved in which a boy of ten years had been assaulted and
throwmn into the fire and roasted alive; heads of three human
bodi es were severed and the 5th who sustained firearm
injuries died in the hospital after about 17 days due to
septicaemia. Such is the gravity of the crinme. 24 persons
were arranged at the trial as accused and at the concl usion
of the trail, the trial court awarded death sentence to four
accused, life inprisonnment to twelve accused and acquitted
seven accused. The trial court made a reference filed the
Section 355 Cr.P.C.: the convicted accused filed the appeal s
i ncludi ng those who had been awarded capital punishnment; the
State of U P. also filed two appeal s; one against the order
of acquittal of seven accused and anot her for enhancenent of
sentence in respect of other accused. The batch of crimna
appeal s was heard together by the H gh Court of Allahabad.
The High Court confirmed the death sentences awarded to four
accused and in addition thereto while allowing the State
appeal for enhancenent, awarded the death sentence to three
accused. The State appeal filed against the order or
acquittal had been allowed and they were convicted for
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various offences including substantive offence under Section
302 with the aid of Section 149 |IPC and sentenced each one
of them to suffer [ife inprisonment. The particulars of the
accused, the weapons used during the assault and details of
the deceased will be referred to shortly. These crimna

appeal s have been filed in this Court by the
accused/ appel l ants chall enging the judgnent and order of
conviction and sentence passed by the H gh Court on
28.1.1997. Al these appeals were heard together. Since they
arise out of a comon judgnent, they are, therefore, being
di sposed of by this judgment.

(2) Before we advert to the prosecution case we may set out
the particulars of the accused/ appellants since nost of them
cone from the sane family and sone are close relatives. The

accused/ appel lants will -~ be referred to in these appeals by
their original description-as.in the trial court:
X
............ jbdhéy...'.........................hééhﬁbé}kﬁééj
Chandrika  Shayam  Sheo Ram  Lalla Pattu
Passi (died) Manohar (A-2) (A-3) (A7)
(A-1)

Harish Raj ender Rayindra " suresh Prakash
(A-4) (A-6) (A-5) (A-13) (A-8)

Dhakan (A-18) is nephew of A-1, Nandlal (A-20) is uncle of
A-1, Srikrishna (A-19) is son of Nandlal (A-20). Sriram (A
14) and Rajaram (A-15) are brothers and sons. of Bhawan
Passi. Ranpal (A-16) and Itwari (A-17) are brothers and sons
of Bharosey. Rakesh (A-11) and Rajesh (A-12) are brothers
and sons of Prem Gri (A-10) who is now dead. Sankatta (A-
22) and Mathura (A-21) are brothers. Dorey (A-23) is related
to A-22; Ranpal Verma is A-24.
(3) The deceased persons were also closely related to the
conpl ai nant Mahendra Kumar (P.W 1) as shown bel ow

Bhuwaneshwar i

(deceased)

Sukhdar shan
(deceased)
Nhhend}é.kﬁﬁﬁ} ......... éandeep
(P.W1) (deceased)

(4) In addition to the above lIist or deceased persons from
one famly, Surendra (since deceased) was cousin of P.W1.,

Kam esh (since deceased) was a relative of P.W1. Sheo Pa

and Ram Gulam are the relatives of Sukhdarshan (since
deceased).

(5) The notive of the present crinme was sought to be traced
by the prosecution from the murder of Chandrika Passi, who
was a brother of A-1 and resident of village Bajarakha. This
mur der took place two and a half nmonths prior to the present
occurrence that took place on 23.6.1990. The nurder  of
Chandrika was alleged to be brutal one as his head was
severed. The famly nmenbers of Chandrika were suspecting
that Sheo Pal and Ram CGulam the relatives of Sukhdarshan
had committed the said murder and, therefore, the crimna

case agai nst both of themfor an offence of murder is stated
to be pendi ng. The accused | aboured under a belief that Sheo
Pal, Ram Gulamand his relatives were responsible for the
nmurder of Chandrika and it was this belief which gave cause
to nurture enmty agai nst t he famly nmenber s of
Bhuwaneshwari, Sheo Pal and Ram Gul am The second reason for
enm ty sought to be alleged by the prosecution was that Prem
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Gri (A-10) (since deceased) who was residing in an adjacent
house to Bhuwaneshwari, had an axe to grind against the
famly of latter as a civil dispute in regard to the
property belonging to "Thakurji Trust" was pending between
them Bhuwaneshwari obtained the decree against PremGri in
the trial Court but we are told that the appeal filed by
PremGri is pending in the higher court.

(6) The occurrence in question took place on 23.6.90 at
about 5.00 p.m, Mahendra Kumar (P.W1) |odged the FIR at
about 9.05 p.m at Mtauli Police Station situated at a
di stance of 15 km fromthe place of incident. |In his
conpl ai nt Mahendra Kumar (P.W1) had disclosed all the 24
nanmed accused along with 8 to 10 unidentified persons who
had come to the house of Bhuwaneshwari. He then stated that
at that tinme he and Surendra (deceased) were sitting near
the couldron and his father Sukhdarshan (deceased) was
sitting near the Kolhoo. All the accused person, armed with
deadl y weapons, ~reached near the Kol hoo. A-1, A-2, A4 and
A-13 were arned with Bankas, “A-10 was carrying a DBBL
licensed ‘gun, A-3 and A-16 were arned with SBBL guns, A-20
was carrying country nade SBBL gun and the renai ning accused
were armed wth country made pistols and guns. The accused
persons when reached near the Kolhoo, started abusing
Sukhdar shan and Bhuwaneshwari (both since deceased) and were
al so giving bad words on other nmenbers of their famly. Then
all the accused demanded show how both coul d remain alive.
Saying so all the accused persons chased Sukhdarshan who out
of fear entered into the house of Shambhudayal and rai sed an
alarm Kanl esh (since deceased) s/ o Shambhudayal and
Shakuntal a after all ow ng Sukhdarshan insidethe house tried
to shut the door bu the accused inserted the barrel of the
gun through the door and fired whichhit Kam esh who fel
down.

(7) The mscreants then opened the door and after entering
into the house fired at Sukhdarshan,” who fell down in the
courtyard. A-2, A-4 and A-13 thereafter caught hold of the
hands and feet of Sukhdarshan whereupon A-1 assaulted him
with Banka and severed his head and kept it in a piece of
cloth. The assailants then surrounded the house of Mahendra
Kummar (P.W1) the conplai nant, opened the door, denvolished
the walls and entered into his house. Famly nenbers of
Mahendra Kumar (P.W1), nanmely, Goura the —grand nother of
Surendra, and his w fe Manoramm, were inside the house, they
requested them not to assault any of the fam |y nenbers.
Surendra (since deceased) had a licensed gun. He i mediately
closed and bolted the door of his roomfrominside. Since
the door could not be opened, A-1told his associates to
sprinkle the diesel on the house and set it on fire. The
m screants then took out the diesel from the drum and
sprinkled it on the Chappar (roof) and also poured it into
the room through a hole where Surendra was hiding-and then
lit the fire to chappar and asked Surendra to conme out
otherwise all his famly nenbers would be done to death.
Sandeep (since deceased) a boy aged about 10 years, was the
younger brother of the conplainant, cane out and started
abusing the accused persons. A-6 then fired fromhis gun on
Sandeep causing injuries to himand thereafter A-6 and A-8
lifted Sandeep and threw himinto the fire. Sandeep was
burnt alive and died in the said fire. This was the second
casualty in the course of the attack |levelled by the accused
on the famly nenbers of the conplainant. Surendra (since
deceased) then cane out of the roomand tried to run away as
by that time the fire had engul fed his house. Wen Surendra
was running away he was fired at and because of the fire arm
injuries he fell down in the kitchen. Thereafter A-2, A-4
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and A-13 caught hold of the hands and |egs of Surendra,
facilitating A-1 to assault himw th Banka. A-1 then severed
the head of Surendra and kept it in the same piece of cloth
where the head of Sukhdarshan was kept. It was then stated
that in the neantine Bhuwaneshwari, the grand father of
Mahendra Kumar (P.W1) who was returning from Bajarkha
market, on seing the accused in action, tried to rush
towards his house but he was al so not spared and caused him
fire arminjuries. A2, A4 and A-13 then caught hold of the
hands and feet of Bhuwaneshwari and thereafter A-1 assaulted
himw th Banka and severed his head and kept it in the same
price of cloth where two heads were already kept. The
accused persons thereafter went in search of Sheo Pal but he
was not found in the house. The accused persons then stated
that Sheo Pal was the person who had committed the murder of
Chandri ka Passi and, therefore, he nust be traced. Seeing
the ghastly murders of four persons and gun shot injuries on
Kam esh; ‘the famly nenbers of Mhendra Kumar (P.W1)
requested the accused persons to spare other famly nenbers
whereupon A1 told his associates that |et the renaining
nmenbers of the family be spared to nmourn the deaths of their
dear ones. A-7 then took away the Ilicensed gun of
Sukhdar shan.

(8) It was then stated in the conplaint that due to fire
the house of Surendra and Articles therein were conpletely
burnt and reduced to ashes. Such a ghastly attack continued
for a period of one and a half hour. Although it was a
weekly market day of village Bajarkha and so nany persons
had gathered in the market but nobody dared to come to the
rescue. The brutality commtted by the accused persons,
according to the conplainant —did not rest at that but the
accused persons then took out a victory procession and
rai sed the slogans ‘Shyam Mnohar Zindabad', ‘Nandlal and
Prem G ri Zindabad’'; Lakhpal Bhaiya Zi ndabad" and thereafter
went towards the house of Chandrika Passi (since deceased).
(9) Mahendra Kumar (P.W1) then imediately prepared a
conpl aint containing aforesaid facts and took injured
Kam esh in a tractor to the police station which was at a
di stance of 15 kns. They handed over the conplaint to Sl
Surendra Kumar Pandey who registered the FIR Ex.Ka-1 at
about 9.05 p.m on the same evening. After registering the
crime Si  proceeded to the place of occurrence but by that
time it was too late in the night and, therefore, he could
not hold the inquest on the dead bodies but,  however
recorded the statenments of various persons during |ate night
hours. On the next day in the early norning he -held the
inquest on the dead bodies of Sukhdarshan (Ex.Ka-15),
Bhuwaneshwari (Ex.Ka-29), Sandeep (Ex.Ka-26) ‘and Surendra
(Ex. Ka-29). The dead bodies were then sent for post-nortem
exam nation. her formal panchnanas etc., were carried out
on 24.6.90. Kam esh, who had sustai ned the gun shot-injuries
was adnmitted in the hospital on 24.6.1990 at about 8.00
a.m, who |lateron succunbed to the injuries on 10.7.90. The
i nquest report is at Ex.Ka-23. Eight enpty cartridges, enpty
drum of diesel and the | adder were seized fromthe place of
occurrence. During investigation the accused persons canme to
be arrested and while in custody A-4 nade a voluntary
di scl osure statement under Section 27 of the Evidence Act
which cane to be recorded and it led to the recovery of two

severed heads of Sukhdarshan and Bhuwaneshwari. A-1 after
his arrest also made a statement which led to the recovery
of a gun from the well. After conpleting the necessary

i nvestigation a charge-sheet came to be filed against 24
accused persons for offences punishabl e under Sections 302,
147, 148, 307, 436, 452, 404 read with Section 149 |PC
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Shyam Manohar was separately charge-sheeted and tried under
Section 25 of the Arms Act.

(10) The accused persons denied the charges |evelled against
them They pleaded that they have been falsely inplicated in
the present crine due to ennmity with the witnesses as well

as the police. A-1 further pleaded that he was |Iliving
separate from Chandrika who had a quarrel with him He was
not doing any pairvi in the nurder case of Chandrika.

According to him Lakhpati and Sripal were |eading the gange
of dacoits and the present crime mght have been the handy
work of this gange. A-11 pleaded that he had no grudge
against the famly nenbers of the conpl ai nant on account of
civil dispute. Bhuwandeshwari had obtai ned a decree agai nst
his father Prem Gri but. the appeal against the said
judgrment and decree is still pending in the Hi gh Court. He
has no concern with this dispute. He and his brother A-12
were living at Gola where their children were studying and
they were not present” at the tine when the incident took
place. A-1 in his ~defence exanmined Sher Ali (D.W1). The
ot her three  defence w tnesses were exam ned on behal f of A-
11 and A-12. The appel |l ant's pl eaded that they were innocent
and they be acquitted. The charge-sheet was subnitted
agai nst 24 accused persons but however Prem Gri (A-10) died
during the pendency of trial and, therefore, trial abated
agai nst him

(11) In order to bring hone the guilt, ‘the prosecution
mainly relied upon the evidence of “two star witnesses who
clained to have seen the entire occurrence. The eye
wi t nesses were Mahendra Kumar s/ o Sukhdarshan - (P.W1) and
Lallu Ram (P.W2) who was residing in the adjacent house of
Shanbhu Dayal, brother of Kanlesh (since deceased). Dr. S. K
Shukla (P.W3) conducted the post nortem exam nation on the
headl ess dead body of Surendra and al'so on his severed head
(Ex.K-3). Dr. A K Gupta (P.W8) held the autopsy on the
skul I s of deceased Bhuwaneshwari and Sukhdarshan (Ex.K-6 and
K-7 respectively). Dr. S K Tiwari (P.W9) conducted the
autopsy on the dead bodies of = Sandeep, Bhuwaneshwari and
Sukhdarshan. Post Mrtem reports are Exs.8, 9 and 10
respectively. Dr. A K Srivastava conducted the autopsy on
the dead body of kam esh. Dr. A K Patni (P.-W10) exani ned
Kam esh when he was brought in an injured condition —on
24.6.90 at 8.45 p.m S| Surendra Kumar Pandey (P.W14), the
Investigating Oficer wth the assistance of two other SIs
conpleted the entire investigation, in addition to the above
ocul ar evidence the prosecution also relied upon the
evidence relating to the recovery of various incrimnating
articles including the recoveries of three heads of
Bhuwaneshwari, Sukhdarshan and Sur endr a. As al r eady
i ndi cated above the defence al so exam ned four witnesses.
(12) The First Additional Sessions Judge, Kheri on carefu
scrutiny of oral and docunentary evidence on record
convicted A-1, A2, A3, A4, A5 A6, A7, A8 All A
12, A-13, A-20, A-21, A-22, A-23 and A-24 for the offences
puni shabl e under Sections 302, 302/149, 404, 148, 436, 449
and 201 IPC. A-1 was also convicted under Section 25 of the
Arms Act. After hearing the parties and their respective
counsel the trial <court considered the conplicity and
culpability of A1, A2, A4 and A-13 and the conmon obj ect
shared by themunder Section 149 |PC. Shyam Manohar (A-1)
was hel d responsible for committing the nmurders of Surendra,
Sukhdar shan, Bhuwaneshwari and for nurders of Kanl esh and
Sandeep with the aid of Section 149 IPC. Suresh (A-13),
Shivram (A-2) and Harish (A-4) were held liable for
conmitting rmurders of Surendra, Sukhdarshan, Bhuwaneshwar
and Sandeep wunder Section 302/149 IPC, and accordingly each
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one of them was awarded the extrene penalty of death
sentence. For other offences they were awarded various terns
of sentences. As regards A-03, A-5, A6, A7, A8 A1l A
20, A-21, A-22, A-23, A-24 the trial Court inflicted
sentence of life inprisonnent on each of these accused under
Section 302/149 |IPC and also various terns of sentences on
ot her counts. Substantive sentences were ordered to run
concurrently. The Additional Sessions Judge accordi ngly made
a reference under Section 366 Cr.P.C. to the Hi gh Court for
confirmation of the death sentences. The trial court however
acquitted A-9, A-14, A-15, A-16, A-17, A-18 and A-19 of al

the charges. The convicts including the condemmed peri soners
[referred appeals to the H gh Court. The State Governnent
al so preferred appeals to the H gh Court for enhancenent of
sentences as al so against the order of acquittal in respect
of seven accused persons. Al these appeals were heard
toget her by the High Court of Allahabad Bench at Lucknow and
vide its inpugned judgment dated 28.1.1997 dismissed the
appeal s filed by the convicts and the condemmed prisoners
and partly allowed the appeal filed by the State and
enhanced the sentence of life inprisonnent to death sentence
in respect of Prakash (A-8), Rajendra (A-6) and Ravi nder (A-
5); the order of acquittal in respect of A-14, A-15, A-16,
A-17, A-18 and A-19 was reversed and they were convicted
under Sections 148, 436, 449, 201, 302/149 |IPC and each of
them has been sentenced to life inprisonnment and various
other terms of sentences on other counts.  The order of
acquittal of Raghubar (A-9) has been upheld. The net result,
therefore, is out or 24 charge sheeted accused PremGri
di ed, Raghubar (A-9) stood acquitted, 7 accused have been
awar ded extrenme penalty of death and renmining 15 accused
have been awarded life inprisonnent for commtting five
nmurders. The sentences awarded to other accused persons were
upheld by the High Court vide its judgnent and order dated
28.1.1997. It is against this judgnment and order passed by
the H gh Court, the appellants have preferred these crimna
appeals to this Court. Since 7 ‘accused persons have been
awar ded death sentence and they ' have filed the appeals

through jail, we thought it fit in the interest of justice
to appoint a Senior counsel to assist the court. Accordingly
M. A K Ganguli, Sr. Counsel was appointed as - an am cus
curiae to represent by Shri Sushil Kumar, Learned - Sr

Counsel . Shri  Shakil Ahmed Syed, Learned Counsel also filed
Crimnal Appeal No. 593/ 97 on behal f of sonme” of the
accused/ appel l ants other than the condemmed prisoners. The
State was represented by Dr. NM Ghatate, Learned Senior
Counsel . Al these appeals were heard together, since they
ari se out of a conmmon judgment.

(13) At the outself it needs to be stated that counsel for
the parties were given full opportunity to represent their
respective cases since seven accused persons have been
awar ded capital sentence and other 15 accused/appellants
have been awarded sentence of life inprisonnent. W have
carefully scrutinized the oral evidence and other nmaterials
placed on record with the assistance of the | earned counse
for the parties and have al so gone through the judgnents of
the courts bel ow.

(14) The very narration of facts given in the preceding
par agraphs would indicate the magnitude of the crine in
guestion. The two eye wtnesses to the occurrence are the
close relatives of the deceased. The prosecution sought to
prove the npotive against the accused in conmmitting the
present crime. It is on this background we are required to
scrutinize and appreciate the evidence of the eye w tnesses
wi th utnost care and caution
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(15) The prosecution case substantially rested on the
evidence of two eye wtnesses, nanely, Mhendra Kunar
(P.W1) and Lallu Ram (P.W2). nmahendra Kumar (P.W1) is the
son of Sukhdarshan (since deceased) and grand son of
Bhuwaneshwari (since deceased). Sandeep (since deceased) was
his brother and Surendra, another deceased was his cousin

Kam esh (since deceased) was a close relative.

Conming to the evidence of actual occurrence which took
pl ace on June 23, 1990 at about 5.00 p.m it needs to be
stated that a conplaint was | odged on the very sanme evening
at about 9.05 p.m inthe police station at Mtauli at a
di stance of 15 kns. from Bajarkha village. Mahendra Kumar
(P.W1) in his evidence testified that at about 5.00 p.m
all the 24 accused along with 8 to 10 unidentified persons
came in the direction ~of Kamesh's house. At that tine
Mahendra Kumar (P.W1) and Surendra were sitting near the
coul dron and Sukhdarshan was sitting towards the north of
the kol hoo. A-1, A-2, A-4 and A-13 were arnmed w th bankas,
PremGri_ (A-10) (now dead) was arned with a DBBL gun, A-3
to A-16 were arned with SBBL guns, A-20 was arned with a
country made SBBL gun and the renmi ning accused persons were
armed with country made pistol's and guns He then stated that
the accused persons demanded that Ram Gul am and Sheo Pal be
called and they wanted to see how they would remain alive.
The accused persons then chased Sukhdarshan who ran and
entered into the house of Shanbhu Dayal and raised an al arm
Shanbhu Dayal and Shakuntala Devi (conplainant’s nother)
t ook Sukhdarshan inside the house and tried to shut the door
but one of the accused inserted the barrel of the gun
through door and fired which hit Kam esh Kumar. The accused
then opened the door and fired at Sukhdarshan who fell down
inthe courtyard. A2, A-4 and A-13 then caught hold of the
| egs and hands of Sukhdarshan and thereafter A-1 assaulted
himwi th Banka and severed his head which he kept in a piece
of cloth. The accused persons then surrounded the house of
P.W1 and started denolishing the walls. They asked Surendra
to cone out as he bolted the door of his roomfrominside.
A-1 asked his associates to sprinke the diesell on the
chappar and also pour it into the roomand set it on fire.
Accordingly some of the accused took the diesel fromthe
drum and one of themclinbed up the chappar with the hel p of
a | adder, sprinkled the diesel on the chappar and -also
poured the sane into the roomand thereafter the house was
set on fire. Sandeep, the brother of the conplai nant, aged
about 10 years, came out and abused the accused whereupon A-
6 fired at himas a result of which he fell down. A-5 and A-
8 then lifted Sandeep and threw himinto the fire. Sandeep
was roasted alive. The witness further testified that the
house, wherein Surindra was hiding, when caught fire, he
cane out of the said house and tried to run away but he was
gun down. He fell down in the kitchen. A-4, A-2 and A-13
then overpowered himby catching hold of his arms, feet and
thereafter A-1 assaulted himwth Banka and severed his
head and kept it in the sane piece of cloth with the other
head. The w tness then stated that Bhuwaneshwari (since
deceased), his grand father, who was returning from the
weekly market, when saw the accused persons in action came
near and requested them not to kill the family menmbers
whereupon he was fired and thereafter A-4, A2 and A-13
overpowered him A-1 then assaulted Bhuwaneshwari w th Banka
and severed his head and kept it in the sane piece of cloth
where two heads were already kept. He then stated that the
accused persons nade a search for Sheo Pal who was all eged
to have taken part in comritting the nurder of Chandri ka,
the brother of A-1, by severing his head but Sheo Pal could
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not be traced. P.W1 further stated that the accused persons
were using the firearns freely and created a terror. The
i nci dent continued for one and a half hour. The accused
personals then carried the three heads wth them in a
procession celebrating their victory and were shouting
sl ogans "Shyam WManohar Zindabad, Nandlal and Prem Gri
Zi ndabad and Lakhapat Zi ndabad". Then they went to the house
of Chandri ka. The witness was cross-exani ned at great |ength
but the defence could hardly bring on record any nateria
whi ch woul d discredit his credibility. The evidence of P.W1
finds corroboration fromthe first Information Report which
was | odged at 9.05 p.m (within four hours of the
occurrence) at Mtauli police station. The conplaint was
witten after the incident was over. Mahendra Kumar (P.W1),
Lallu Ram (P.W2) and ~Kamlesh then went in a tractor to
| odge the First Information Report. The FIR canme to be
regi stered agai nst - 24 accused persons. It needs to be noted
that Mahendra Kumar (P.W1) in his conplaint had naned the
accused persons wi.th the weapons which they were carrying
and the manner in which they assaulted five persons who | ost
their lives inthe present-crime. The FIR fully corroborates
the evidence of P.W1.- The  evidence of Mhendra Kunar
(P.W1) does not suffer fromany infirmty. W have also
scrutinized the evidence of Lallu Ram (P.W2) and it
corroborates in all material particulars the evidence of
Mahendra Kumar (P.W/1). The trial court as well as the High
Court had scrutinized their evidence very- carefully and
accepted the sanme as truthful. W concur with the courts
bel ow as regards appreciation of the evidence of these two
Wi t nesses.

(16) M. A K Ganguli, Learned Seni or Counsel appearing for
the condemmed prisoners, M. Sushil Kumar, ~Learned Seni or
Counsel and M. Shakil Ahmed Syed, Learned Counsel appearing
for the life convicts wurged that ~the ~conviction of the
accused i s based on the evidence of interested w tnesses and
the same be not accepted as truthful inasnuch as the
presence of these witnesses at the tinme of occurrence was
extremely doubtful. It was contended that 23.6.90 was a
market day of Bajarkha village and these w tnesses also
adnmitted that the market is at a distance of a furl ong where
many villagers had conme for purchases. The wi tnesses further
admtted that nany persons had gathered at the place of
occurrence, if this be so it was very nuch necessary for the
prosecution to exami ne sone independent w tnesses to lend
assurance to the credibility of the evidence of these two
eye witnesses. These subm ssions do not inpress us at all
Now a days it is a common tendency that so outsider would
like to get involved into crimnal case nuch less in the
crime of present magnitude and, therefore, it was quite
natural that no independent w tness would cone forward to
assist the prosecution. It is well settled that the evidence
of witnesses cannot be discredited only on the ground that
they are close relatives of the deceased persons. All that
is required in such a situation is that the court  nust
scrutinize the evidence of such witnesses with utnost care
and caution. The magnaninity of the present crime and nature
of prosecution evidence has put us on guard to appreciate
the evidence of these two eye witnesses with utnost care and
caution. W have done this exercise and we are unable to be
persuaded to discard the evidence of these two wi tnesses on
the grounds urged before us. The evidence of both these
Wi t nesses in our consi der ed view is absol utely
strai ghtforward, unblem shed and without any infirnmty. The
First Information Report which was |odged within four hours,
nam ng all the accused also lends assurance to our
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conviction that the evidence of these two wtnesses is
trustworthy and cannot be discarded. The contentions of the
| earned counsel for the accused, therefore, stand rejected.
(17) It was then contended by M. Sushil Kumar that the
claimof the conplainant that he | odged the FIR at 9.05 p. m
is false. According to himif the FIR was registered as
al l eged there was no reason whatsoever why the copy thereof
was not sent to the |Illaga WMagistrate at the earliest
opportunity. As regards the contents of the FIR he urged
that it was inpossible for any human being to wite down the
conplaint with such details when four dead bodies were |ying
of which three were wi thout heads in the house. The contents
of the conplaint manifestly suggest that it was an after
thought exercise with the help of police or sonebody to
spread a wi de net and involve as nmany accused as possible to
take revenge. He, therefore, urged that the conplaint |odged
by Mahendra Kumar (P.W 1) be treated a fal se docunent and be
not accepted for the purpose of seeking corroboration to the
evi dence of P.W1. He also urged that the conplainant at the
rel evant time was serving at a different place and his claim
that he had come on leave for two days was totally a
concocted plea. According to himthe conplai nant was brought
tothe village at alater point of time and the police had
mani pul ated entire prosecution story. W see no substance in
any of these contentions for the sinple reason that the
police machinery reached the place of “incident wthin a
short time i.e. at about 11 p.m and in fact the evidence of
Sl Pandey (P.W14) would show that the wheels of
i nvestigating nmachinery started noving during the same
night. The statenments of sonme of the persons were recorded
during the same night. The inquest on the dead bodies were
carried out early in the norning of June 24, 1990. There is
nothing in the evidence of SI Pandey (P.W14) toindicate
that he had ante dated all these documents to suit to the
conpl ai nant’ s version. There was no -earthly reason for Sl
Pandey (P.W14) to inplicate and spread the net so w de as
contended for the accused to arraign 24 accused persons in
the present crine. To our mnd it is only a fignment of
i magi nati on to contend that the investigation carried out by
the investigating nmachinery was ante dated at the instance
of the conplainant. It is true that the conpl ainant at the
relevant time was posted at a far of place but he testified
that he had conme to the village Bajarkha on two days’ | eave
as he had not cone till then to his village after he joined
the service. This explanation given by the witness is quite
pl ausi ble and the courts below were right in accepting his
presence at the time of occurrence. It is also true that
there was a delay in forwarding the copy of the FIRto the
Illaga Magi strate but that circunstance would not denolish
the other positive and credible evidence on record. This
woul d only show how in such a serious crime the
i nvestigating agency was not careful and pronpt as it ought
to be.

(18) It was then contended for the appellants that if really
the incident was reported at 9.05 p.m then surely the
i nquest reports which were prepared on the followi ng day
must mention the title of the crime. But it was left blank
and, therefore, this omssion was a serious infirmty and
denol i shes the very substratum of the prosecution based on
the first Information Report which is a concocted docunent.
At the first flush the argunent appeared to us attractive
but on scrutiny and consideration of the materials on record
we are unable to accept this subnmission. If really the
conplaint was not |odged at 9.05 p.m then the police could
not have reached at the place of occurrence at 11.00 p.m
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Such mnor omssionis nothing but a bonafide error or
casual approach on the part of the investigating agency
whi ch does not affect the substratum of the prosecution
story. It was then wurged that Kam esh was taken the police
station in an injured condition but he was not sent to the
hospital for treatnment. In fact Kam esh was not traced for
the whole night and only on the follow ng day he appeared
and was admtted in the hospital where he died after 17 days
due to septicaemia. It was, therefore, wurged that neither
Kam esh nor the conpl ai nant ever went to the police station
to lodge a conplaint at 9.05 p.m and this conplaint was
manuf actured at a |ater stage with the conni vance of police,
W see no substance in this contention al so because the fact
remains that Kamesh was' injured during the incident in
guestion. If he was not sent to the hospital for nedica
exam nation and treatnent by  the investigating agency no
fault could be found wi th the conpl ai nant’ s evi dence and the
FIR (Ex: "Ka-1). In these circunstances we see no nerit in
all these contentions raised on behalf of the appellants.

(19) No serious argunents were advanced before us as regards
the cause of death of any of these five deceased persons. It
was al so not seriously challenged that the finding of the

courts below that Bhuwaneshwari, Sukhdarshan, Surendra and
Sandeep met w th homicidal death during the incident in
guestion. Suffice it to nmention that Bhuwaneshwari ,

Sukhdar shan and Surendra had sustai ned many i nci sed injuries
due to assault by Banka on their vital parts in addition to
the prosecution was first fired at by A-6 and then he was
thrown into the snoul dering fire. The injuries caused on his
dead body either by fire arm or by banka could not be
detected in the post-nortem report for the obvious reason
that his body was conpletely charred. The autopsy report of
Sandeep also did not indicate that —“any pellet was found
enbeded in the body or any pellet could be recovered from
the place where he was burnt to death. This fact has got a
rel evance when we consider the death sentence awarded to
Raj endra (A-6). After going through the nedical evidence on
record we have no manner of doubt that these four persons
net with the homcidal deaths. They were brutal l'y nurdered.
As far Kam esh (since deceased) was concerned it was proved
beyond any pale of doubt that he was the first person to
sustain gun shot injuries and died in the hospital due to
septicaemi a which was the result of injuries on his person
during occurrence in question

(20) Shri Sushil Kumar, Learned Seni or Counsel appearing for
the life convicts/appellants urged that they were roped-in
inthe present crime with the aid of Section 149 |PC.
According to himthe conmon object of the unlawful assenbly
as alleged by the prosecution was to take revenge agai nst
Ram Gul am and Sheo Pal who alleged to have conmitted the
nmurder of Chandrika by severing his head. If this was the
conmon obj ect of the unlawful assenbly it could not be said
that these life «convicts/appellants assuming to be the
menbers of such an unlawful assenbly shared the same common
object which the assailants of five victine had and in
pursuance thereof committed the nurders in question. He
urged that these convicts/appellants had nothing to do with
the murder of Chandrika and, therefore, theory of revenge
agai nst any of the menbers of the conplainant’s famly had

no basis. In the absence of specific proof of conmmon object
of the wunlawful assenbly to comit the nurders in question
he urged that I|ife the convicts/appellants cannot be

convicted with the aid of Section 149 IPC. In support of
this contention he drew our attention to three decisions of
this Court: (i) Shanbhu Nath Singh and thers vs. State of
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Bi har AIR (1960) SC 725 (ii) Bhudeo Mandal and O hers vs.
State of Bihar (1981) 2 SCC 755; and (iii) Raghubir Singh
and Gthers vs. State of Punjab (1996) 9 SCC 233. W have
very carefully gone through these decisions and in our
considered view in the facts and circunstances of this case,
the ratio laid down in any of these decisions will have no
application. Taking the prosecution case as it is if the
obj ect of the unlawful assenbly was to take revenge upon Ram
Gul am and Sheo Pal and after coming to know that they were
not available at the house of Bhuwaneshwari and Surendra
(both since deceased), there was no reason for these accused
per sons to conti nue to fire on t hese victins
indiscrimnately; to catch hold of the four victinms one by
one; severe the heads of three persons and keep them
together in a piece of cloth; and threw Sandeep into then
snmoul dering fire. Wat sin the young boy of 10 years,
Sandeep had conmtted so that-he also could not have been
spared from the assault? He was totally innocent and was
hardly of = an-age to understand the rivalery between the
parties to take side of one or the other. He was thrown into
the fire —and roasted alive. Injuries sustained by the
deceased persons unmi stakablyindicated that it could not be
the job of handful of persons. It was pre-planned and well

thought of design to conmt genocide. It is in this context
if we read the evidence of P.W1 and P. W2 we have no manner
of doubt that the accused persons forned an unlawfu

assenbly and the object of that assenbly was not only to
take revenge against Ram Gulam and ~Sheo Paul. but also to
take revenge upon the fanmly nenbers of Bhuwaneshwari as Ram
Gulam and Sheo Pal were related to Sukhdarshan (since
deceased) and the accused persons were under the belief that
the victine were giving shelter to them Al the appellants
in our considered view forned an unlawful assenbly with an
object to take revenge against Ram Gulam and Sheo Pal and
also to commt mass nmurders in~ that process to prove the
supermacy and create a terror in the mnds of the famly
menbers of Bhuwaneshwari. The occurrence in question was
full of revenge which was deep-rooted in the mnds and
action of the accused persons and they were deternined to
take revenge in the sane manner in which Chandrika was
murdered. Apart fromthis we see no difficulty hol ding that
the unl awful assenbly could develop a conmon object on the
spur of nonent to comit the massacre of the fanm |y nenbers
of Bhuwaneshwari. W, therefore, see no reason whatsoever to
differ fromthe findings of the courts bel ow that the comon
object of the unlawful assenbly was to commit the nass
murders of the famly menbers of Bhuwaneshwari. There is
al so another angle to judge the common object of the
unl awful assenbly in the present crinme and that is the node
of brutalty. Chandrika was alleged to have been nurdered by
Ram Gul am and Sheo Pal (trial of both is pending). The
manner in which Chandrika was done to death and his head was
severed the accused wanted to take revenge in the sane
manner and for this reason the nopdus operandi adopted by
themwas to cause firearminjuries to these three persons on
a non-vital part of the bodies so that they would be
i mobilized and then cause Banka injuries and at the end to
severe their heads. Only one gun shot would have been
sufficient to cause the death of four victinms as the
assailants were standing at a cl ose range but that could not
have satisfied the ego and vengence because they wanted to
severe the heads of these three victinms when they were |ying
i mobilized due to injuries. It is for this reason we have
started out judgnent by saying that the accused persons had
inthe letter and spirit followed the primtive theory of
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puni shnment .

(21) Learned counsel appearing for the appellants then
contended that there is no material on record to hold that
the accused persons had any ennity wth the famly of the
deceased. The prosecution came forward with two fold notice
(i) civil litigation between Prem G ri and Bhuwaneshwari as
regards the "Thakurji’s Trust" and its property; and (ii)
the accused persons belonged to the party of Shyam Manohar

The first part of motive, the civil litigation between Prem
Gri and Bhuwaneshwari ended in favour of Bhuwaneshwari in
the first court and the appeal of Prem Gri is pending

before the Oissa Hgh Court. In a village such dispute of
ten assune inportance out. of proportion. It is, therefore,
not surprising that Prem Gri joined the party of A-1to
settle his ego and score also. As far as the second |inb of
the nmotive is concerned it is the case of the prosecution
that the accused persons belonged to the party of Shyam
Manohar (A-1) who wanted to take revenge against the victins
ina nost brutal and befitting wnanner for nmurder of his
br ot her Chandri ka. The two -suspects, nanely, Ram Gul am and
Sheo Pal —happened to be the close relations of Sukhdarshan

The appell ants/accused ~ were under t he bel i ef t hat
Sukhdar shan and his other famly nmenbers were giving
protection to these two suspects and it was for that reason
the accused persons forned an unl awful assenbly and narched
towards the house of/ victims to teacha |l esson in the same
manner in which Chandri ka was done to death-and comit nass
murders. The issue of notive in our considered viewis well

proved in the facts and circunstances of the case in favour
of the prosecution.

(22) It was then contended for the accused/ appellants that
the evidence of P.W1 was total Iy artificial and
unbel i evable. To support his contention our attention was
drawn to his evidence wherein he had stated that, when
accused persons were assaul ting  Kanlesh, Sandeep, Surendra
and Sukhdarshan he was standing infront of themrequesting
themto spare his famly menbers. |If the accused had gone
with the conmon object of commtting the mass nurders and if
Mahendra Kumar (P.W1) was available so easily yet it was
surprising that not even a scratch was found on his person

It was alnmost easy for the accused persons to finish
Mahendra Kumar (P.W1) as well as (P.W?2) but in fact they
did not do so. Relying upon this circunstance it was
contended that though these witnesses clainmed to be the eye
witnesses but their presence was extrenely doubtfulr and
police with the connivance of Mhendra Kumar ~ (P.W1)
contrived a false story by spreading a wi de net. W are not
i mpressed by this argunent at all as the materials on record
prove otherwise. It was then contended that alnmpost all the
accused persons except A-10 (now dead), A-11 and A-12 are
fromthe sanme fanmly of Jodhey and Raghubar and the |ist of
accused was further inflated by adding relatives who even
did not stay in the wvillage. In this context it was
strenuously urged before us that the investigating agency
had wi dened the net at the instance of P.W1 to involve as
many accused as possible. This argunment against does not
detain us for any |onger because the evidence of two eye
wi tnesses was found to be acceptable and trustworthy and we
do not see any scope to give even any benefit of doubt to
any one of these accused persons for the offences for which
they have been convi ct ed.

(23) At this stage we deemit necessary to refer to the
def ence evidence. A-1 examined Sher Ali (D.W1) to support
his plea of alibi. Sher Ali (D.W1) stated that A-1 used to
stay in the orchard situated in between Mekhnapar and linra
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which is away fromthe place of occurrence. This evidence in
our considered view does not on prepondrance of probability
establish the plea of alibi. In this view of the matter this
evi dence was rightly not accepted by the courts bel ow. A-11
and A-12 also pleaded alibi and in support thereof exam ned
Mani ram Verma (D. W?2) and Surendra Pal (D.W3) who were then
working as clerks in Krishak College Gola. They testified
that during 1987-88 <children of both the accused were
studying in the said college. A-11 and A-12 in their
statenments recorded under Section 313 C. P.C. gave an
explanation that at the time of occurrence they were
residing at Village Gola where their children were
schooling. Sri  Ram (D.W4) who was the teacher at village
Pi perva stated that Bajarkha village is situated at a
di stance of one km but adnmitted that he was not teaching
the children of A-11" and A-12. W have gone through their
evidence and we are satisfied that their evidence does not
prove the plea of alibi set up by both the accused. It
cannot be assuned that nerely because the children were
studying at-~ village Gola, the parents were also residing at
that village. Except this evidence to prove the plea of
alibi no other evidence wasled on behalf of these accused
persons. W are afraid that this evidence even on test of
probability can prove the plea of alibi set up by A-1, A-11
and A-12. Both the courts below commtted no error in
rejecting the plea of alibi set up by A-1, A- 11 and A-12.
(24) Coming to the question of sentence we have heard the
| earned counsel for the parties -at great Ilength and
considered the facts and circunmstances of the case very
carefully; the manner in which the incident took place; the
role played by each of the accused and npbst inportantly the
extreme brutality with which the nenmbers of the unlawfu
assenbly acted. The question, therefore, is does the
consci ence of an ordinary human being not shocked to see the
extreme brutality and disregard to the human dignity? As
indicated earlier A1, A2, A4, A-5 A6, A-8 and A-13 have
been awarded death penalty by the H gh Court. O 'these we
will take the case of Rajendra (A-6) first. The trial court
awarded himthe life inprisonment whereas in an appeal filed
by the State the H gh Court enhanced the sentence of life
i mprisonnent to death. The reason given by the H gh Court is
that sonme of the accused persons who have been awarded death
sentence formed one group which nmust include A-6 who had
played an identical role and, therefor, there was  no
justification to award this accused |esser sentence. Wth
respect we are unable to agree with the +reasoning of the
Hi gh Court as regards the death sentence awarded to A-6. The
role attributed to Rajendra as stated by both the eye
witnesses was that he fired fromhis gun which hit Sandeep
wher eupon he fell down. Thereafter Prakash (A-8) and
Ravi nder (A-5) threw himinto the snouldering fire: -No other
role was attributed to A-6 as far as Sandeep is concerned.
Dr. S.K.  Tewari (P.W9) who perforned the autopsy on the
dead body of Sandeep could not find any pellet in his body.
The prosecution also could not collect the evidence to show
that any pellet was recovered fromthe ashes. The dead body
of Sandeep was totally charred and, therefore, doctor could
not find any injury on his dead body. It is in these
circunmstances A-6 could not be bracketed wth accused
persons who have been awarded death sentence. A-6, in our
considered view is entitled to a differential treatnment for
want of conclusive evidence that he had caused fire arm
injuries to Sandeep. W must nmake it clear that this finding
by itself would not absolve A-6 fromhis culpability in the
present crime wth the aid of Section 149 |PC as regards
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ot her nurders. His presence was proved beyond every
reasonabl e doubt at the tine of occurrence. He was a nmenber
of an unlawful assenbly having a combn object to conmit the
nmurders in question and in prosecution thereof used his fire
armalong wth other accused who were arned with fire armns.
In view of these proved facts we are of the considered view
that the death sentence awarded to Rajendra (A-6) was not
proper and instead he nmnust fall in the group conprising of
accused/ appel l ants who wused the fire arns and have been
awarded life inprisonnent. We accordingly convert the death
sentence awarded to Rajendra (A-6) to a life inprisonnent
wi t hout upsetting his convictions on this count as also
convi ctions and sentences on other counts.

(25) The next i mport.ant guestion t hat needs our
consideration is whether the death sentence awarded to the
si x accused persons, nanely, A1, A-2, A-4, A-5 A8 and A-
13 is in accordance with'law and the guidelines laid by this
court. The earliest decision rendered by the Constitutiona

bench of /'this Court is in Bachan Singh Vs. State of Punjab
(1980) 2 SCC 684 this Court observed that in a case of death
sentence the facts and circunstances must indicate that it
is ararest of the rare case where extreme penalty is called
for. The court must pay due regard both to the crine and the
crimnals. Wiat is the relevant weight to be given to the
aggravating and mtigating factors depends upon the facts
and circunstances of the particular case.  The Court then
observed: "Mdre often than not, these two aspects are so

intertwined that it is difficult- to give a separate
treatnent to each of them This is so because ‘style is the
man’. In nmany cases, the extrenmely cruel or beastly nanner

of the comm ssion of nurderis itself a denonstrated index
of the depraved character of the perpetrator. That is why,
it is not desirable to consider the circunstances ' of the
crime and the circunstances of the crimnal in tw separate
water-tight conmpartnents. In a sense, to kill is to be crue
and, therefore, all murders are cruel. But such cruelty may
vary in its degree of culpability. And it is only when the
cul pability assunes the proportion of extrene depravity that

"special reasons" can legitimately be said to exist". "Life
i mprisonnent is the rule and death sentence an exception. A
real and abiding concern for the dignity of human life
postul ates resistance to taking a Ilife through laws

instrunmentality. That ought not to be done save in he rarest
of rare cases when the alternative option is unquestionably
foreclosed". This Court has culled out certain nitigating
circunstances to be considered at the time of exercising the
di scretion while awardi ng the extreme penalty.

(26) The next two decisions on the topic of death sentence
are (i) Machhi Singh and OGthers vs. State of Punjab (1983) 3
SCC 470 (ii) Allauddin Man and Qhers vs. State of Bihar
(1989) 3 SCC 5. W have very carefully gone through these
decisions. In the light of these decisions we nay now advert
to the question of sentence.

(27) M. A K Ganguli, Learned Seni or Counsel contended that
life inprisonnent is the rule and death sentence is  an
exception. There is no reason to deviate fromthis rule. He
relied upon the above decisions of this Court on this topic.
He urged that the Hi gh Court had committed a serious error
whil e accepting reference and confirm ng the death sentence
awarded to A-1, A-2, A-4 and A-13 and further enhancing the
sentence of A-5, A-6 and A-8 fromlife inprisonnent to death
sentence to each one of them He wurged that there are
several mitigating circunstances which mlitate against the
death sentence awarded to these accused and, therefore, it
woul d be appropriate to award life inprisonment to these
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accused persons. The Learned counsel then pointed out the
mtigating circunstances: (i) Chandrika, the brother of A-1
was murdered by Sheo Pal and Ram Gul am who bel onged to the
party of Sukhdarshan (since deceased); (ii) it was a bruta

mur der wherein Chandri ka’s head was severed: (iii) no comon
object could be attributed to the wunlawful assenbly to
conmit the nurders in question; (iv) the deceased persons
and other famly menbers failed to disclose the whereabouts
of Sheo Pal and Ram Gulam which caused grave and sudden
provocation and by reason of such provocation the incident
in question nmight have happened; (v) six accused persons
bel onging to one famly have ben sentenced to death; (vi)
the sentence of death awarded to six accused persons would
be a serious calamity on the surviving nenbers of the said
famly; (vii) all these condemmed prisoners belonged to the
age group of 20 and 35 years except A-1, A-2 who were aged
about 45 and 40 years respectively at the tinme of
occurrence; (viii) they do not belong to the type of
hardened crinminals and, therefore, t hey deserve an
opportunity to reformthenselves intheir future life. Wile
supporting the death sentence of six above naned accused
persons, learned counsel for the State urged that none of
these circunstances could be considered as mtigating
circunmstances to conmute the death  sentence to life
imprisonment in factsand circunstances of this case. He
enunerated the circunstances warranting an extreme penalty
and they are (i)  after finding that Ram Gul-am and Sheo Pa

were not hiding in the house of P.W1, the unlawful assenbly
fornmed by the accused persons ought to have left the scene
of occurrence; (i) in- Chandrika' s nurder, none of the
deceased was involved; (iii) there was no provocation from
the side of deceased; (iv) the nanner in which four persons
were done to death was nost brutal, heneous, ghastly and in
total disregard to the human dignity; (v) was murders were
pre-planned; (vi) the nodus operandi was well thought of in
advance; (vii) of five four nmurders were conmtted in a nost
barbaric manner. Three heads were severed and an/innocent
boy of ten years was roasted alive in the snmouldring fire;

(viii) victory procession with three heads raising slogans
"Shyam Manohar Zi ndabad" etc. etc., and thereafter they went
towards the house of Chandrika; (ix) inpact of terror upon
the m nds of surviving menbers of the famly of the deceased
persons; (x) notive coupled wth vengence and revenge
agai nst i nnocent persons to satisfy the ego.

(28) we have al ready analysed the evidence of the
prosecution as well as the defence. Look at the nodus
operandi adopted by the accused persons who fornmed an
unl awful assenbly and its comopn object was not only to
commt the murders of Sheo Pal and Ram Gul am but al'so the
conmit the nass nurders of famly nmenbers of Sukhdarshan
(since deceased) as they were under the belief that Sheo Pa

and Ram @ul am were hiding and taking shelter in the house or
Sukhdarshan. The accused persons first fired at Kaniesh,

injured him and thereafter opened the door and searched for
Ram Gul am and Sheo Pal. Kaml esh was i mmobilised by causing a
gun shot injury. Sukhdarshan (since deceased) cane out of
his room He was fired at on a non-vital part by imrboli zing
himand thereafter the accused persons assaulted himwth
Banka; A-2, A-4 and A-13 held himfacilitating A-1 to severe
his head. The accused did not stop there but thereafter the
accused persons assaulted himw th Banka; A-2, A-4 and A-13
held him facilitating A-1 to severe his head. The accused
did not stop there but thereafter they fired at Surendra and
assaulted him by Bankas. A-2, A-4 and A 13 caught hold of
himand A-1 severed his head. Sandeep a young boy of 10
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years when came out of the roomwhich was then set on fire
was bodily lifted by and A-5 and A-8 who threw himinto the
snmoul dering fire. He was roasted alive. Bhuwaneshwari who
was returning fromthe market was fired at and was given the
same cruel treatnent by severing his head. This only shows
that they were thirsty to severe the heads fromthe alive
but injured bodies in order to take revenge of the nurder of
Chandrika. Al the three heads were put together in a piece
of cloth and a victory procession was taken out by accused
gi ving sl ogans "Shyam Manohar Zi ndabad; Nandl al and Prengiri
Zi ndabad etc., etc.", and then they went to the house of
Chandri ka. A Sinple question which requires to be considered
is as to whether the conscience of a society was not shocked
to see such ghastly and burtal nurders? The accused persons
had shown scant regard for the hunman dignity. Upon taking
overall view of the circunstances in the light of the ratio
laid down by this Court in the aforesaid judgments and
taking into account the manner  of conmmssion of crineg,
notive for conmmssion of crime and crimnals, magnitude of
the crime _and little regard for the human dignity and in
particul ar_a young boy of 10 years.

(29) Now let wus draw a final balance sheet of the
aggravating and mtigating circunstances after giving due
consideration to the rival contentions putforth before us as

regards six condemmed prisoners. |In our . considered vVview
justification clearly leans in favour of death sentence to
each of the six condemed prisoners. Totality of

ci rcunst ances outwei ghted the mitigating circunstances as
poi nted out by M. Ganguli. Sentence of life inprisonment to
these six accused persons would be totally inadequate in the
facts and circunstances of this case. The proved facts of
this case unmstakably indicate that the present case
squarely falls wthin the anbit of "rarest of rare" case

Five murders were conmitted in an extremely | brutal,
grosteque, diabolical, revolting or -dastardly manner which
woul d arouse i ntense and extreme indignation  of the

conmunity. Award of |esser punishnent to these six accused
persons would disintegrate the rule of |aw upon‘which the
edific of our civilized society stands.

(30) Having regard to the facts and circunstances of this
case we are of the considered view that the H gh Court had
conmitted no error whatsoever in awardi ng the death sentence
to A1, A2, A4, A5 A8 and A-13. None of the mtigating
ci rcunst ances placed before us could persuade us to apply
the normal rule of [I|ife inprisonnent in respect of these
accused persons. It is in these circunstances we are of the
considered view that Crimnal Appeal Nos. 715-716 of 1997
filed by Sheo Ram (A-2) and Harish (a-4) as well as Crim nal
appeal Nos. 717-720 of 1997 filed by Shyam Manohar (A-1),
Suresh (A-13), Prakash (A-8) and Ravindra (A-5) are without
any nerit and they are consequently disnmissed. The death
sentence awarded to each of these accused/appellants is
uphel d. We, however confirmthe convictions of Rajendra (A-
6) under Section 302/149 |IPC and also as regards other
of fences but we convert his death sentence to life
i mprisonnent, subject to this nodification of sentence his
appeal to stand disnissed. Crimnal Appeal Nos. 721-24 of
1997 filed by Ram Pal Vernma (A-24), Sankata (A-22), Mathura
Prasad (A-21), Dorey (A-23) and Lalla (A-3) are dismssed.
Crimnal Appeal No.725 of 1997 filed by Rakesh Gri (A-11)
and Rajesh Gri (A-12) to stand dismssed. Crimnal Appeal
No. 593 of 1997 filed by Sriram (A-14), Rajaram (A-15),
Ranpal (A-16), Itwari (A-17), Dhakan (A-18) and Srikrishna
(A-19) to stand disnmissed. If any of the accused/appellants
is on bail shall surrender to his bail bond forthwith to
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serve out the remaining part of his sentence.




