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ACT:

Crimnaltrial--Accused charged with ~abetment--Principa
of fender acquitted--Accused convicted of having abetted
anot her person---No such charge--Legality of conviction.

HEADNCTE
The appellant was charged with having abetted one R in
causing mscarriage to a woman who died in the. attenpt. R

was acquitted but the appellant was convicted of the offence
of abetting the deceased woman in the comission’ of the
of fence. The High Court confirmed the conviction

In appeal to this Court,

HELD: The facts of the present case fell within the
rule that a charge of abetnent fails ordinarily when the
substantive offence is not established against the principa
of f ender. The High Court erred in holding that the rule
laid down in Gallu Sah v. The State of Bihar, [1959] S.C R
861, applied to the facts of the case: That was an
exceptional case; [693 B--D

Faguna Kanta Nath v. State of Assam [1959] Supp. 2
S .CR 1, foll owed.

Umadasi Dasi v. Emperor, |.L.R 52 Cal. 112. approved.

Further, the appellant cross-exam ned’ the prosecution
wi tnesses only 10 show that he had nothing to do “with his
co-accused R as he was not aware of .the fact that he would
be required to show that he did not in any nanner abet the
deceased. Therefore, he was prejudiced by the absence of
the charge of abetting the deceased wonan and hence, was
entitled to an acquittal. [693 A-B]

Wllie Slaney v. The State of MP., [1955] 2 S.CR
1140, referred to.

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 82
of 1967.

Appeal by special |leave fromthe judgnent and order
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dated March 15. 1967 of the Rajasthan H gh Court in Crimnal
Appeal No. 219 of 1965.

Sobhag Mal Jain and V.S. Dave, for the appellant.

K. B. Mehta, for the respondent.

The Judgrment of the Court was delivered by

Hegde, J. The appellant’s conviction by the |earned
Addi ti onal Sessions Judge, Jodhpur under s. 314 read with s.
109, Indian Penal Code, having been affirmed by the High
Court of Rajasthan, he appeals to this Court after obtaining
speci al | eave. The charge on the basis of which he was tried
was that sone
689
days prior to May 1, 1963, he abetted one Mt. Radha at
Jodhpur to cause the miscarriage of one Mss Atoshi Dass
alias Amola, who as a result of adm nistration of tablets
and introduction of "laminaria dento" by the said Mst.
Radha, died on May 1, 1963. The case for the prosecution is
that in about ~the years 1962-63, the appellant was the
13resident of Gamptthan Pratishthan at Jalore. M ss
Atoshi Dass was a teacher working in Indra Bal Mandir
Ti khi, an-institution under the managenent of the appellant.
She was young and unmarried. ~Illicit relationship devel oped
bet ween t he af orenmentioned Atoshi Dass and the appellant as
a result of which Mss Atoshi Dass became pregnant. Wth a
view to cause abortion of the child /in her wonb, the
appel l ant took M ss ‘Dass to Jodhpur and there attenpted to
cause the mscarriage nentioned above through one Mst.
Radha. The attenmpt was not successful. The ‘insertion of
"laminaria dento" inthe private pacts of Mss Dass caused
septicaem as a result of which she died in the hospital on
May 1, 1963.

The appellant’s case is that he had no illicit  relation
with Mss Atoshi Dass nor did he abet the alleged abortion
He denies that Mss Atoshi Dass died as a result ' of any
attenpt at abortion.

As seen earlier the appellant was charged and tried for
the of fence of abetting Mst. Radha to cause the mscarriage
in question but he was ultimtely convicted of the offence
of abetting Mss Dass in the comm ssion of the said offence.

It may be stated at this stage that one Mt. Radha was
tried along with the appellant in the trial court” but she
was acquitted on the ground that there was no evidence to
show that she had anything to do wth the abortion
conpl ai ned of.

Despite the contentions of the appellant to t he
contrary, we think there is satisfactory evidence to show
that the death of Mss. Dass was due to septicaem resulting
fromthe introduction of "lamnaria dento"” into her private
parts. On this point we have the uni npeachabl e evi dence of
Dr. A J. Abraham P.W 4.

There is also satisfactory evidence to show “that the
appellant was in ternms of illicit intimacy with Mss | Dass.
It is true that the principal witness on this point is . Mss
Chhayadass, P.W 6, the sister of the deceased, a wtness

who has given fal se evidence in several respects. But - as
regards the illicit relationship between the appellant and
M ss At oshi Dass, her evi dence receives materi a
corroboration fromthe evidence of PW 7, MB. Sen and P.W
5. M sri Lal . Further it also accords W th t he
probabilities. of the case. It is not necessary to go into

that question at length as we have cone to the conclusion
that the appellant is entitled to an acquittal for the
reasons to be stated presently.
690

VWile we are of opinion that there was illicit intinmacy
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between the appellant and the deceased, we are wunable to
accept the assertion of Mss Chhayadass that the appellant
was her only paramour. Exh. D. 3 conclusively proves that
the deceased had illicit relationship with one Sood at
Delhi. 1In the commttal court Mss Chhayadass admtted that
the address on Exh. D3 isin the handwiting of the
deceased. In that court she was positive about it; but in
the trial court she went back on that admni ssion. In many
ot her respects al so she had deviated fromthe evi dence given
by her in the conmittal court. Hence we are unable to.
accept her statement in the trial court that the address
found on Exh. D3, an inland letter is not 1in the
handwiting of the deceased. Exh. D-3, appears to be a
sel f-addressed | etter sent by the deceased to one Sood. The
fact that the deceased had nore than one paramour is not a
material circunstance though it nay indicate that the
appel l ant coul d not have had any conpelling notive to abet
the abortion conplained of. The .fact that the appell ant
was on terns of illicit intimacy with the deceased, an
unmarried girl and that she later becane pregnant through
himis without nore, not sufficient to connect the appellant
with the crinme.

Fromthe evidence of Msrilal and Sengupta, it is clear
that the appellant and the deceased had gone together to
Jodhpur on April/ 24, 1963. But from the evidence of
Sengupta, it is also clear that the deceased had sonme work
to attend to at Jodhpur. It is also clear fromthe evidence
of M ss Chhayadass that the deceased and the appellant were
goi ng together to Jodhpur and other places off and on. It
may be noted that while returning from Jodhpur to his native
place, the appellant left the deceased with M. and Ms.
Sengupta. Hence the circunstance that the appellant and the
deceased went together to Jodhpur on April 24, 1963. ' cannot
be held to be an incrininating circunstance.

This leaves us with the evidence relating to the actua
abet nent . On this aspect of the case the only evidence
brought to our notice is the evidence of Mss Chhayadass and
the letter Ex. P.4. M ss Chhayadass deposed in the /tria
court that when the pregnancy of the deceased becane
noti ceabl e, the appellant told the deceased in the presence
of that wtness; that he would get the the «child aborted
through Mst. Radha. As nentioned earlier Mss Chhayadass is
a highly wunreliable wtness. She had admtted in the
conmittal court that she had been tutored by the police to
give evidence. |In fact she pointed out a police officer who
was in the court as the person who had tutored her. ~In the
trial court she denied that fact. There is no -gainsaying
the fact that she was conpletely under the thumb of the
police. She deviated fromnost of the inportant . adm-ssions
made by her during her cross-examination in the committa

court. Conming to the question of the abetnment referred to
earlier, this is what she stated during her Cross
exam nation in the commtting court:

691

"My sister did not tell Madan Raj about her
illness (arising fromher pregnancy) in ny
presence. On being enquired by ne about ny
sister at Jalore | was informed that ny sister
had gone to Mst. Radha Nayan in the hospita
for treatment. No talks about it were held
before nme prior to ny talk at Jalore (talks
bet ween Madanr aj and ny si ster about
treatnent)."

According to the adni ssions nade by her in the conmitta
court she canme to know for the first tinme about her sister’s
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intention to cause mscarriage only after her death. No
reliance can be placed on the evidence of such a witness.

Now coming to Exh. P.4, this is a letter said to have
been witten by the deceased sonetinme before her death
intending to send the same to the appellant which in fact
was not sent. It was found in her personal bel ongings after
her death. There was sonme controversy before the courts
bel ow whet her the sane is adm ssible under s. 32 (1) of the
Evi dence Act and whether it could be brought within the rule
laid down by the Judicial Conmittee in Pakal a Narayana Swani
v. Emperor(1l). W have not thought it necessary to go into
that question as in our opinion the contents of the said
letter do not in any nmanner support the prosecution case
t hat the appellant instigated the deceased to cause
m scarriage. The letter in question reads thus:

"Santi Bhawan 28-4--63.
I went with your letter to. the father

Since | could not get money from him |
dropped vyou a letter. | went to Mt. Radha
and asked her to give ne nedicine. | further

said that the noney would be received. She
gave nme a tablet and told ne that injection
woul d be given on receipt of full paynent.
This /tablet is causing unbearable pain and
bl eeding but the main trouble wll not be
renoved without the injection. How can |
explain but the pain is untolerable. | have
left  Sen’s residence. He and particularly
nei ghbouring doctor would have cone to know
everything by my - condition, which is too

seri ous. (Meri~is halat se unaki  vishesker
pas ne Daktarji ko sub kuch pata <chal jati
powon tak ulati ho jati). Firstly | ‘intended
to proceed to Jalore but- on reaching t he
Station | could not dare to proceed. | fee
that you are ‘experiencing uneasiness and
trouble for nme. | am causing nonetary as
well as nmental worries to you. | have been
feeling. this for. a considerable | onger

period. Please do not be annoyed.
It has become very difficult for net to stay
al one for the |last several days:
(1) AI.R [1939] P.C 47.
692
Had you accepted nme as your better half
you would have not left me alone in nmy such
serious condition. You cannot know what sort
of trouble I am experiencing. Had you . been
with me | would not have felt it so - such.
Pl ease do not be annoyed. Perhaps no one has
gi ven you so nmuch trouble.
I will wite all these facts to ny
mother I will also wite about our narriage.
28-4-63
Today is Sunday. | cannot book a trunk
call you the court. Today |l tried on the
Phone nunber of Hazarimal but it was engaged,
and latter on it cancelled. M Pranam
Yours Ritu.
Today | have taken injection and have cone from Shanti
Bhawan. "
portion of that letter indicates that the appellant was
in any manner responsible for the steps taken by the
deceased for causing miscarriage. No other evidence has
been relied upon either by the trial court or by the High
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Court in support of the finding that the appellant was
guilty of the offence of abetting the deceased to cause
nm scarri age.

For the reasons mentioned above we are of the opinion
that there is no legal basis for the conviction of the

appel | ant .
The |learned Counsel for the appellant challenged the
conviction of the appellant on yet another ground. As

nmentioned earlier he "was charged and tried for the offence
of abetting Mst. Radha to cause abortion of the child in the
wormb of the deceased but curiously enough he was convicted
for abetting the deceased to cause nmiscarriage. Abetnent as
defined in s. 107 of the I.P.C., can be by instigation

conspiracy or intentional aid. |If the abetnent was that of
Mst. Radha, it could have been only by instigation or
conspiracy but if it was-an abetnment of the deceased, it

could either be by instigation or by conspiracy or by
i ntentioonal aid Throughout the trial the accused was asked
to defend hinsel f against the charge on which he was tried.
At no stage he was. notified that he would be tried for the
of fence of having abetted the deceased to cause m scarri age.
It is now well settled that the absence of charge or an
error or omssion init is not fatal to a trial unless
prejudice is caused--see Wllie (WIllian) Slaney v. The
State of Madhya/ Pradesh(1). Therefore the essentia
guestion is whether there is any reasonabl e |ikelihood
693
of the accused having been prejudicedin viewof the charge
flamed agai nst him From what has been stated above one can
reasonably conme to the conclusion that the accused was
likely to have been prejudiced by the charge onthe basis of
which he was tried. From the cross-exanmination of the
prosecution witnesses, it is seen that the principal attenpt
made on behalf of the appellant was to show that 'he had
nothing to do with the co-accused, Mst. Radha. He 'could
not have been aware of the fact that he would be required to
show that he did not in any nanner abet the deceased to
cause nmiscarriage. The facts of this case cone within the
rule laid down by this Court in Faguna Kanta Nath v. The
State of Assam(1l). The case of Gllu Sah v. The State
of Bi har(2) relied by the H gh Court  is distinguishable.
Therein Gallu Sah was a nenmber of an unl awful assenbly. He
was said to have abetted Budi to set fire to a house:. One
of the nenbers of the unlawful assenbly had set fire to the
house in question though it was not proved that Budi had set
fire to the house. Under those circunstances this Court held
that the offence with which Gallu Sah was charged was made
out. As observed by Calcutta H gh Court in Uradasi Dasi V.
Enperor(a) that as a general rule, a charge of abetnent
fails when the substantive offence is not established
against the principal but there nay be exceptions.  Gllu's
case was one such exception

For the reasons nentioned above we all ow the appeal and

acquit the appellant. He is on bail. H's bail bonds stand
cancel | ed.
V.P.S. Appeal all owed.

(1) [1959] 2 Supp. SSCR 1
(2) [1959] s.C.R 861

(3) I.L.R 52 Cal. 112.
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