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KAPADI A, J.

Leave granted in special |eave petitions.
2. In this batch of civil appeals the short question which arises for
deternmination is : whether the assessee is entitled to MODVAT credit under
Rul e 57A on Low Sul phur Heavy Stock (LSHS) and furnace oil used for
generating electricity captively consuned for the manufacture of the fina
products such as caustic soda, cenent etc.

3. For the sake of convenience we may refer to the facts in the case of
G vil Appeal No.6465-6475 of 2001 \026 Commr. O Central Excise & others

v. Ms. Solaris Chentech Ltd. and others (earlier known -as 'M's. Ballarpur

I ndustries Ltd.").

4, Low Sul phur Heavy Stock (LSHS) is used by the assessees as fuel for
generating electricity which in turn is captively consunmed for 'the production
of caustic soda and cenent.

5. Rul e 57A (MODVAT Rul e) reads as under

"Rule 57A. Applicability. - (1) The provisions of this
section shall apply to such finished excisable goods
(hereinafter referred to as the "final products"), “as the
Central CGovernment may, by notification in the Oficial
Gazette, specify in this behalf, for the purpose of
allowing credit of any duty of excise or the additiona

duty under section 3 of the Custons Tariff Act, 1975 (51

of 1975), as mmy be specified goods used in or in relation
to the manufacture of the said final products (whether
directly or indirectly and whether contained in the fina
product or not) (hereinafter referred to as the "inputs")
and for utilising the credit so all owed towards paynent of
duty of excise leviable on the final products, whether
under the Act or under any other Act, as may be specified
in the said notification, subject to the provisions of this
section and the conditions and restrictions that may be
specified in the notification
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Provi ded that the Central Governnent nmmy specify the
goods or classes of goods in respect of which the credit
of specified duty may be restricted.

Expl anati on. For the purpose of this rule, "inputs"

i ncl udes -

(a) Inputs which are manufactured and used within the
factory of production in or in relation to manufacture of
final products.

(b) Paints and Packi ng materi al

(c) Inputs used as fuel

(d) inputs used for the generation of electricity, used
within the factory of production for manufacture of fina
products or for any other purpose.

but does not include \026

(i) machi nes, machi nery, plant, equipnment, apparatus,
tool s or appliances used for producing or

processi ng of -any goods or for bringing about any
change in _any substance in or in relation to the
manuf acture of the final products;

(ii) packagi ng materials in respect of which any
exenption to the extent of the duty of excise
payabl e on the value of the packaging materials is
bei ng avail ed of for packagi ng any final products;
(iii) packagi ng materials the cost of which is not
i ncl uded or had not been included during the
precedi ng financial year in the assessabl e value of
the final products under section 4 of the Act;

(iv) cylinders for packi ng gases;
(v) pl ywood for tea (chests; or).
(vi) bags or sacks nmde out of fabrics (whether or not

coated, covered or laminated with any other
material) woven fromstrips or tapes of plastics."”

6. Expl anation clause (c) was added by Notification No.4/94 dated
1.3.94. This clause is the bone of contention

7. The assessees contend that LSHS fall within the anbit of Explanation
clause (c). The Departnent’s contention is that these inputs are utilized for
manuf acturing electricity which is not excisable and hence cannot be

consi dered as an input used as fuel in ternms of Explanation clause (c). It is
the case of the Departnent that LSHS does generate electricity. However, it
cannot be said that LSHS has been used in or in relationfor manufacture of
final product, nanely, caustic soda and cenent. ~According to the

Department, LSHS has been basically used in the generation of electricity
which is not specified as final product and hence no MODVAT credit of

duty paid on LSHS is adm ssible. According to the Department, generation

of electricity by heating LSHS is a process which is i'ndependent of the
process of manufacturing cenent and caustic soda. According to the
Department, LSHS generates electricity but that process does not result into
manuf acture of cement and caustic soda and, therefore, MODVAT credit

was not admi ssible for the duty paid on LSHS

8. In our view, there is no nerit in this civil appeal filed by the
Departnment. At the outset, we nay clarify that electricity is not an excisable
item Further, in this batch of civil appeals we are concerned with the
electricity which is generated inside the plant by heating of LSHS and which
is captively consuned and used to manufacture cement/caustic soda. Rule
57A, quoted above, has an Explanation clause which stated as to what inputs
are included in MODVAT credit. Explanation clause (c) refers to "input

used as fuel". This clause was introduced by Notification No.4/94. At that
time the Government nmade it clear that inputs used as fuel were entitled to
MODVAT credit. That fuel either utilized directly or for generating
electricity, as an intermediary product, is integrally connected with severa
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operations which results in the energence of the final product, nanely,

cenent/caustic soda. It is inportant to note that without utilization of LSHS,
it is not possible to manufacture cenent/caustic soda. The electrolysis
process is dependent on continuous flow of electricity. |If there is disruption

in the supply of electricity fromthe Electricity Board then the entire plant of
the assessees would fail and the manufacture of cenent/caustic soda would

not take place. Therefore, LSHS would cone within the ambit of the

expression "used in or in relation to the manufacture of the final product”.
Further, in the case of Collector of Central Excise v. Rajasthan State
Chemical Works - 1991 (55) ELT 444 (SC), it has been held that any

operation in the course of manufacture, if integrally connected with the
operation which results in the emergence of manufactured goods, would

come within the term"nmanufacture". This is because of the words used in
Rul e 57A, nanely, "goods used in or in relation to the manufacture of the
final products". Electricity is one formof heat. It gets generated in severa

ways. LSHS is a fuel used-in the generation of electricity. Since, electricity
is self-generated and since it comes into existence as an internediary

product, its utilization for production of final product is crucial. Hence,
MODVAT credit on LSHS used in production of electricity cannot be

deni ed. ‘Lastly, we nay point out that in order to appreciate the argunents
advanced on behal f of the Departmnent one needs to interpret the expression
“inor inrelation to the manufacture of final products". The expression
the manuf acture of goods" indicates the use of the input in the manufacture
of the final product. The said expression nornally covers the entire process

of converting rawmaterials into finished goods such as caustic soda, cenent

etc. However, the matter does not end with the said expression. The

expression also covers inputs "used in relation to the manufacture of fina
products". It is interesting to note that the said expression, nanmely, "in
relation to" also finds place inthe extended definition of the word

"manuf acture” in Section 2(f) of the Central Excises and Salt Act, 1944 (for
short, "the said Act’). It is for this reason that this Court has repeatedly held
that the expression "in relation to" nust be given a w de connotation. The

Expl anation to Rule 57A shows an inclusive definition of the word "inputs".
Therefore, that is a dichotomy between inputs used in the nanufacture of the
final product and inputs used inrelation to the manufacture of final products.
The Department gave a narrow nmeaning to the word "used" in Rule 57A

The Departnent woul d have been right in saying that 'the input nmust be raw

mat eri al consuned in the manufacture of final product, however, in the

present case, as stated above, the expression "used" in Rule 57A uses the

words "in relation to the manufacture of final products”". The words "in

relation to" which find place in Section 2(f) of the said Act has been
interpreted by this Court to cover processes generating intermediate products

and it is in this context that it has been repeatedly held by this Court that if
manuf acture of final product cannot take place w thout the process in

guestion then that process is an integral part of the activity of manufacture of
the final product. Therefore, the words "in relation to the manufacture" have
been used to w den and expand the scope, neaning and content of the

expression "inputs" so as to attract goods which do not enter into finished
goods. In the case of Ms. J.K Cotton Spinning and Weaving MIls, Co.

Ltd. v. The Sales Tax O ficer, Kanpur and another - AR 1965 SC 1310,

this Court has held that Rule 57A refers to inputs-which are not only goods

used in the manufacture of final products but also goods used in relation to

the manufacture of final products. Where raw-material is used in the

manuf acture of final product it is an input used in the manufacture of fina
product. However, the doubt may arise only in regard to use of sone

articles not in the nainstream of manufacturing process but sonething

which is used for rendering final product narketable or sonething used

otherwi se in assisting the process of manufacture. This doubt is set at rest

by use of the words "used in relation to manufacture”. |In the present case,

the LSHS is used to generate electricity which is captively consuned.

Wt hout continuous supply of such electricity generated in the plant it is not
possi bl e to manufacture cenent, caustic soda etc. Wthout such supply the
process of electrolysis was not possible. Therefore, keeping in nind the
expression "used in relation to the manufacture" in Rule 57A we are of the

view that the assessees were entitled to MODVAT credit on LSHS. I n our

in
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opi nion, the present case falls in clause (c), therefore, the assessees were
entitled to MODVAT credit under Explanatory clause (c) even before

16.3.95. Inputs used for generation of electricity will qualify for MODVAT
credit only if they are used in or in relation to the manufacture of the fina
product, such as cement, caustic soda etc. Therefore, it is not correct to state
that inputs used as fuel for generation of electricity captively consumed w ||

not be covered as inputs under Rule 57A

9. Bef ore concl udi ng, we nmay point out that in some of the cases
electricity generated is consuned by the residential colony of the factory’'s
workers’ famlies, schools etc., to that extent MODVAT credit will not be

adm ssi bl e.

10. Subject to what is stated above, there is no nmerit in the civil appeals
filed by the Departnent and accordingly they are dism ssed with no order as
to costs.




