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Fundanental Rights, infringenment of-Dharmasal a constructed
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managenent - Evi ction by executive  action-Constitutionality
Constitution of India, Arts. 14,19, 31

HEADNOTE

One Ranjidas built a dharmasala, a tenple and shops
appurt enant thereto with the joint famly f unds on
Government land wth the perm ssion of the Governnment.
After his death the other nenbers who were in nmanagenent and
possession of those properties were dispossessed by the
State, its officers and the | ocal Minicipality which was put
in possession. The petitioners applied to the Punjab High
Court for the issue of appropriate wits under Art. 226 of
the Constitution, but the petition was dism ssed on . the,
prelimnary, ground that the mtter involved di'sput ed
guestions of fact. An appeal against that order was also
di smissed on the sane ground. The petitioners then noved
this court under Art. 32 of the Constitution. Thei'r. case
was that they had been evicted without authority of law and
in violation of the Constitution. It was urged on behal f of
the State that the property being trust property built - on
CGovernment land, the petitioners were nere trespassers
liable to be ejected with the m ni mum anmount of force and
relying on the decision of this Court in Sohal Lal v. The
Union of India, it was further urged that redress by way of
wits was wholly inappropriate in disputes on questions of
fact and title.

Hel d, that on the admitted facts of the case the petitioners
could not be trespassers in respect of the dharnasala,
tenmpl e and shops, nor the State the owner of the property,
irrespective of whether it was a trust, public or private.
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The nmaxim that what is annexed to the soil goes wth the
soil, is not an absolute rule of lawin this country, and if

the State wanted to renove the constructions or resune the
land, it should have taken appropriate | egal action for the
pur pose.

Thakoor Chunder Parnmanick v. Randhone Bhuttacharjee, (1866)
6 W R 228, Lala Beni Ramv. Kundan Lall, (1899) L.R 26
I.A 58, and Narayan Das Khettry v. jatindranath, (1927)
L.R 45 1.A 218, referred to.

Even if Ranjidas was no nore than a trustee, that would not
give the State or its officers the right to take the |aw
into their

70

own hands and the argunment that the petitioners were tres-
passers and could be renmoved by an executive order nust be
rejected not nerely as specious but highly dangerous in its
i mplication.

It was not necessary in this case to determne disputed
guesti ons of fact, nor as regards the precise rights of the
petitioners: It~ was enough that they were bona fide in
possessi on_ of ‘the property and could not be renpbved except
by authority of |aw.

The executive action taken in the present case nust be
deprecated as being destructive of the basic principles of
the rule of law, it was a highly discrimnatory and
autocratic act which deprived a person of the possession of
property without reference to any |law or |egal authority.

JUDGVENT:
ORIG NAL JURI SDICTION: Wit Petition No. 24 of 1960.
Petition under Art. 32 of the Constitution of India for the
enf orcenent of Fundanental Rights.
C. B. Aggarwal a and K. P. Gupta, for the petitioners.
N. S. Bindra and D. Gupta, for respondents Nos. 1, 2 and
4.
K. L. Mehta and K. L. Hathi, for respondent No. 3.
1961. April 19. The Judgnent of the Court was delivered by
S. K. DAS, J.-This is a wit petition under Art. 32 of the
Constitution in respect of a dharnasala, an adjoining tenmple
and some appurtenant shops, standing on a piece of |and near
the railway station at Barnala, district Sangrur, in the
State of Punjab. The petitioners are sons, grand-sons -and
daughter of one Lala Ranji Das, and w dow of one Tara Chand,
a predeceased son of Lala Ranji Das.
The case of the petitioners in short is that Lala Ranji Das,
who died in 1957, had built the dharnmasal a, tenple and shops
out of the funds of the joint fanmly consisting of hinself
and the petitioners near about the year 1909 and during his
life-tinme managed the dharnasala, tenple and shops on
behalf of the joint family. The dharmasala was built for
the benefit of the traveling public and was used as a  rest
house by travelers; three deities were installed in the
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temple and nenbers of the public offered worship therein
though there was no formal dedication; and the shops were
et out on rent for the upkeep of the dharmasal a and tenple.
They all ege that after the Sri death of Ranji Das they cane
into possession of the properties in question but in
January, 1958, the respondents, nanely, the State of Punjab
sone of its officials’ and the Minicipal Conmittee, Barnala,
by force and without any authority of |aw di spossessed them
fromthe dharmasal a in question and further deprived t hem of
the control and nanagenment of the said dharmasal a and tenpl e
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and are seeking to interfere with their managenent and
control of the shops appurtenant thereto. The Muni ci pa
Conmittee, it is stated, was put in possession of the
dhar masal a and has opened its office in its main room The
petitioners first asked for a copy of the orders in
pursuance of which these acts were conmtted, but were
unable to obtain the same. The petitioners then nade an
application under Art. 226 of the Constitution in the Punjab
Hi gh Court, which was rejected on the prelimnary ground
that the matter involved disputed questions of fact. An
appeal was al so di sm ssed on the same ground.

The petitioners then filed the present petition and contend
t hat the orders in pursuance of which the acts of

di spossession have been committed as well as the acts
thensel ves, constitute a flagrant infringenent by the State
and its officials “of the  fundamental right of t he

petitioners to hold and possess the properties in question
unl ess .and until they are evicted in due course of law, and
accordingly they have prayed that:
(i) a suitable wit, order or direction be
i'ssued quashing the illegal orders of the
State Government, the Deputy Comi ssioner
Sangrur, and the Sub Divisional Magistrate,
Sangrur, if any, culmnating in the handing
over / of ~ possessi on, managenent and contro
over the dharmmsal a, the tenple and the shops
to the Miunicipal Conmittee, Barnala, district
Sangrur;
(ii) a suitable writ, order or direction be
i ssued
72
prohi biting the respondents from interfering
with the nmanagenent ~and control of t he
petitioners over the tenple and the shops and
with the realization of rent of the shops by
the petitioners;
(iii) a suitable wit, order or direction be
issued to the respondents to wi thdraw /their
possessi on, control and managenent  over the
dharmasal a and other properties-and to put the
petitioners in possession over the same; and
(iv) such other and further wit, order or
direction be issued which this Court may deem
fit and proper in the interests of t he
petitioners.
It is necessary at this stage to recite briefly sone of the
earlier history relating to the dharmasala, tenple and
shops, so far as such history is available from the
undi sputed documents filed before us. It is not disputed
that the Iland on which the dharnasala, tenple and /shops
stand was "nazul" property of the then State of < Patiala.
Sonetime in 1909 Lala Ranji Das who was carrying on a | joint
famly business in the name and style of Faquir  Chand
Bhagwan Das asked for perm ssion to construct a dharnmasal a
on the land in question which was near Barnala railway
station and therefore convenient, to travellers who cone to
that place. At first, permission to build a dharmasala was
granted by the then Patiala Governnent in favour, of the
Choudhuri s of Barnala bazar, who. were unabl e however to get
together adequate funds for the purpose. Ranji Das then
asked for sanction to construct the dharmasala in the nane
of the firm Faquir Chand Bhagwan Das and at the firms
expense sonetine in May, 1909. This sanction was granted
and conmunicated to Ranji Das by the Assistant Surgeon
i nching of Barnala hospital, who was presumably in-charge of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

public health arrangenents at Barnala. The sanction was
nmade subject to the followi ng conditions (see Ex. A),
"(1) No tax be, taken for this land fromthem
(2) The shopkeepers will arrange ' Piao (shed
for the arrangement for supplying drinking
water) for the passengers and wll maintain
it.
73
(3) Pl ans of the building which they want to
construct should at first be presented before
me (Assistant Surgeon in-charge).
(4) They will be responsible for observing
cl eanl i ness and sanitary rules and wil |
construct good drains.
(5) No permi ssion to construct any shop will
be granted. ~The building will be constructed
only for the passengers.
(6) | fthe abovenenti oned conditions are not
fulfilled, the State will dispossess them of
the | and. "
In 1909 the dharmasala was constructed with an inscription
on stone to the effect "Dharmasal a Lala Faquir Chand Bhagwan
Das, mmhajan, 1909." It appears that though one of the
conditions was that ‘permssion to construct shops would not
be granted, a number of shops were later constructed wth
the perm ssion of the authorities concerned for neeting the
expenses for the nmaintenance of the tenple and dharnasal a.
Soon after, that is.in 1911, there was a conplaint against
Ranji Das (Ex. B) in which allegations were nade to the
effect that Rami Das was utilising the dharmasala for his
private purpose, etc. Nothing appears to have cone out of
this conplaint. Sonetime in January, 1925, Ranji Das
hi nsel f appears to have made a statement to the Tahsil dar
Barnal a, in which he said:
"This inn | and was given to ne by the Govern-
ment by way of wakf. 1 invested nobney on the
building from my own funds for charitable
pur pose. | do not want to reap any  benefit.
The CGovernnent will be within its rights to
keep watch over it and naintain its ~accounts
anyway it likes but it may not be used as a
CGovernment bui |l di ng and nor anyone be al lowed
to have a permanent abode therein. It my be
specifically reserved for the convenience  of
i ncom ng and out goi ng passengers. ~The _.incone
derived fromthe shops by way of rent be spent
over its repairs. The incone of rent is Rs.

15 to 16 per nmonth. | have appointed one. nan
as inn-keeper at the rate of Rs. 11 per  nonth
out of
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this income for its supervision. He will

remai n over there permanently."
This statenent was made in the course of an enquiry which
was started earlier, the exact date of which is not
ascertainable fromthe docunments in this record but nay have
been instituted in 1920. On April 7, 1928, the Revenue
M nister, Patiala State, passed an order which said that
though the Iand on which the dharmasal a had been built was
originally Governnent |and (nazul property), it would not be
proper to declare it as such and the dharmasala should
continue to exist for the benefit of the public. The order
concluded with the follow ng direction

“I't would be proper if the inn be kept as it

is for the public benefit, but it is hereby
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ordered that neither Ranji Das nor any other

person will be conmpetent to transfer it in any
manner . Ranji Das will look after it in the
capacity of a Manager and the income accruing
therefrom wll be spent on the inn for the

public benefit. And if Ranji Das or any other
person or Manager will transfer it, then any
such transfer will be considered unlawful and
invalid and in such an event the Governnent
will eschewer it but even then this inn wll
be used for the public benefit. No Governnent
servant w.ll nake therein a permanent abode
and nor would it be sold as Nazool property."
The trouble did not end however with the order of the
Revenue Mnister. A re-investigation appears to have been
ordered, presunably at the instance of the Sanatan Dharma
Sabha, Barnala. Again, an enquiry was hold and it was found
by the Nazim district Barnala, that the dharmasala and
tenmpl e were constructed by Ranji Das; that he enpl oyed three
enpl oyees-one bandit for worship etc., one for |ooking after
the travelers, and a thirdto keep the prem ses clean; that
there was no order to take accounts from Ranji Das; and that
repairs etc. were carried out fromthe rents of the shops.

The Nazim however, said in his order that the 'Sarai’ was
declared to be that of the State, and presumably he said so
on the ground that it stood on Governnent | and. Later,
Ranji Das
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obtained further permission to make a raised platform and
ot her extensions, details whereof are not necessary for our
pur pose.

We then conme to 1954. On Septenber 10, 1954, one Gopal Das,
Secretary, Congress Committee, Barnala, filed a petition to
the Revenue Mnister, Patiala, in which various allegations
were nade against Ranji Das and it was prayed that Ranji Das
be suspended and the managenent of ‘the dharnasala etc. be
taken over by the State. This petition was enquired into by
the Tahsildar, who again found that the dharnmasala was
constructed by Ranji Das on Governnent |and, that the
dharmasala was for public benefit and that Ranji Das had
been managing it all along. He reported, however, that
Ranji Das was bound to render accounts and as he had failed
to do so and considered the property to be his own, he
shoul d be renmobved and past accounts called for. The matter
was then referred to the Legal Remenbrance of “the ~State
Gover nnment . This officer referred to the earlier order of
the Revenue M nister and pointed out that the dharnasala and
tenmpl e, though built on Government |and, were not Gover nnment
property and even though Ranmji Das was repudiating the
exi stence of a public trust, he was working as trustee of a
trust created for public purposes of a charitable or
religious nature and could be renoved only as a result of a
suit under s. 92, Cvil Procedure Code. The nmatter appears
to have rested there and no further action was taken against
Ranmji Das on the petition of Gopal Das.

We nmay refer here to a sonewhat earlier order of the Revenue
M nister dated Decenmber 13, 1954, in which there was a
direction that a deed of trust should be executed appointing
Ranji Das and two other persons as trustees. No such trust
deed appears to have been execut ed.

We now cone to the last part of the story. After the death
of Ranji Das on Decenber 10, 1957, the petitioners continued
the managenent of the dharnasala, tenple and the shops
appurtenant thereto. This was not seriously disputed before
us. The petitioners
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paid the necessary taxes and el ectric charges for which they
obt ai ned receipts; they also realised the rent of the shops.
On or about Decenmber 23, 1957, Gopal Das and sonme others
describing thenselves as nenbers of the public, Barnala,
made an application that since Ranji Das was dead, new
arrangenents should be nade for the proper managenent of the
dharmasala which is used for the benefit of the public.
This led to fresh researches into the old papers, and this
time the Sub-Divisional Oficer, Barnala, recommended that
in the interest of CGovernment (sometinme before this Barnala

cone into the Punjab State) the Minicipal Conmi ttee,
Barnal a, should take immedi ate charge of the managenent of
the dharnmasal a. Thi s recommendation was affirmed by the

Deputy Conmi ssioner, Sangrur, who wote to the Punjab
CGovernment for necessary - sanction of the recomrendation
The sanction has not been produced before us, but |earned
Counsel~ for the respondents has produced before wus the
letter which  the Deputy Conmm ssioner wote. This letter
says:

" Subj ect: Managenent of ' Sarai’ near

Rai | way Station, Barnal a.

Meno.
One Shri Rami Das was appointed as Manager
vide,/ order of the Revenue Mnister of the
erstwhile State of Patiala dated 26-12-1987Bk
of the property, as -cited -subject. The
Manager was only to 1ook after the property
and to utilize theincone of the property for
the ~inmprovenent of the ' Sarai
o

wel fare. Shri Ranji Das, manager is  reported
to have died and there is none else to  nmanage

"Sarai’. The S. D O, Bar nal a, has
recommended that ~in the interest of t he
CGovernment, the managenent of the 'Sarai’ may
i medi ately be entrusted to the 'M C.

Barnala. | also fully agree with the views of

the S. D. O, Barnala, who has -accordingly
been directed to hand over the managenent to
the M C in anticipation of approval of the
Gover nnent . "
In pursuance of the direction given by the Deputy
Conmi ssi oner, the Kanungo presumably in accordance
77
with the orders of the Sub-Divisional Oficer, ~Barnala,
di spossessed the petitioners frompart of the dharmasala on
January 7, 1958, and mmde over charge of the same to. the
Muni ci pal Comittee, Barnal a.
The petitioners challenge these orders as being  wthout
authority of |law and conplain that these orders and the acts
commtted in pursuance thereof, anmount to a flagrant
violation of their fundanental rights under Arts. 14, 19 and
31 of the Constitution. They say that they have been
deprived of ©property by the State and its officers in
pursuance of executive orders without authority of |aw, they
have been denied equal protection of the laws; and their
fundanental right to hold property has been violated in the
nost arbitrary manner which is destructive of the basic
principles of the rule of law guaranteed by the Con-
stitution.
On behalf of the respondents an affidavit has been nade by
the Sub-Divisional Oficer, Barnala, in which it has been
stated, inter alia, that "the property is trust property of
a public and charitable character and the petitioners are

for

publ i
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not entitled to claimany property rights in respect of the
sanme". Assuming that the property is trust property of the
nat ure suggested, no attenpt has been made in the affidavit
to show wunder what authority of law the State or its
executive officers were justified in taking the action that
was taken against the petitioners in respect of the dhar-
nmasal a. Learned Counsel for the respondents has sought to
justify that action on the ground that the petitioners were
nere trespassers and as the land on which the dharmasal a
stood belonged to the State, the respondents were entitled
to use the mnimmof force to eject the trespassers.
Secondly be has contended, on the strength of the decision
of this Court in Sohan Lal v. The Union of India (1), that
there is a serious dispute on questions of fact between the
parties in this case and al so whether the petitioners have
any right or title to the subject mtter of dispute;
therefore, proceedings by way of a wit are not appropriate
in this case inasmuchas the decision of the

(1) [1957] S.C. R 738.
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Court would ampunt to a decree declaring a party’'s title and
ordering restoration of possession

We consider that both these contentions are unsound and the
petitioners have nade out a clear case of the violation of
their fundanental / rights. There has been sone argunent
before us as to the true legal effect of the sanction
granted in 1909 to Ranji Das subject “to the conditions
adverted to earlier: whether it was alease in favour of the
firm Faquir Chand Bhagwan Das; whether it was a |I|icence
coupled with a grant or an irrevocable licence wthin the
nmeaning of s. 60(b) of the Easenents Act, 1882. These are
di sputed questions which we do not think that - we are called
upon to decide in the present proceeding. The ‘admitted
position, so far as the present proceeding is concerned, is
that the [and belonged to the State; with the permission of
the State Ranji Das, on behalf of the joint famly firm of
Faquir Chand Bhagwan Das, built the dharnmasala, tenple and
shops and nmanaged the sane during his life tine. After his
death the petitioners, other nenmbers of the joint fanmly,
continued the managenent. On this adnitted position the
petitioners cannot be held to be trespassers in respect of
the dharmasala, tenple and shops; nor can it be held that
the dharmasala, tenple and shops belonged to the ~State,
irrespective of the question whether the trust created was
of a public or private nature. A trustee even of a public
trust can be renmoved only by procedure known to law He
cannot be rempved by an executive fiat. It is by now well
settled that the maxim what is annexed to thel soil . goes
with the soil, has not been accepted as an absolute rule of
law of this country; see Thakoor Chunder Parmanick v.
Randhone Bhuttacharjee (1); Lala Beni Ramv. Kundan-Lall (2)
and Narayan Das Khettry v. Jatindranath (3). These
decisions show that a person who bona fide puts up
constructions on Jland belonging to others wth their
perm ssion would not be a trespasser, nor would t he
buil dings so constructed vest in the owner of the land by
the application of the nmaxi mquicquid plantatur solo, solo
cedit. It is, therefore, inmpossible to hold

(1) (1866) 6 WR 228.

(2) (1899) L. R 26 |I.A 58.

(3) (1927) L.R 54 I.A 218.
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that in respect of the dharmasala, tenples and shops, the
State has acquired any rights whatsoever nerely by reason of
their being on the |and belonging to the State. If the
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State thought that the constructions should be renoved or
that the condition as to resunption of the land should be
i nvoked, it was open to the State to take appropriate |I|ega
action for the purpose. Even if the State proceeded on the
footing that the trust was a public trust it should have
taken appropriate legal action for the renoval of the
trustee as was opined by the State’s Legal Renenbrancer. It
is well recognised that a suit under s. 92, Civil Procedure
Code, nmy be brought against persons in possession of the
trust property even if they claimadversely to the trust,
that is, claimto be owners of the property, or against
persons who deny the validity of the trust.

Learned Counsel for the respondents has drawn our attention
to the statenent of Ranji Das mamde ill 1925 and the order of
the Revenue Mnister ~dated Decenmber 13, 1954, and has
contended that Ranji Das hinself admitted that he was a nore

trustee. Be that ‘so; but that-does not give the State or
its executive officers the right to take the lawinto their
own hands and renove the trustee by an executive order. e

nust, therefore, repel the argunent based on the contention
that the petitioners were trespassers and could be renoved
by an executive order. ~The argument is not only specious
but highly dangerous by reason of its inplications and
i mpact on | aw and order.

As to the second argument, it is enough to say that it is
unnecessary in this case to determ ne any disputed questions
of fact or even to determne what precise right the
petitioners obtained by the sanction granted to their firm
in 1909. It is enough to say that they are bona fide in
possessi on of the constructions in question and could not be
renoved except under authority of |aw The ~ respondents
clearly violated their fundanental rights by depriving them
of possession of the dharmasal a by executive orders. Those
orders rmust be quashed and the respondents must ' now be
restrained frominterfering withthe
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petitioners in the managenent of the dharnmasala, tenple and
shops. A wit will now issue accordingly.

Before we part with this case, we feel it our duty to say
that the executive action taken in this case by the State
and its officers is destructive of the basic principle of
the rule of law. The facts and the positionin |law thus
clearly are (1) that the buildings constructed on this piece
of Governnment | and did not belong to Government, (2) that
the petitioners were in possession and occupation of the
buil dings and (3) that by virtue of enactnments binding on
the CGovernment, the petitioners could be dispossessed, if at
all, only in pursuance of a decree of a CGvil Court obtained
in proceedings properly initiated. 1In these circunstances
the action of the Governnent in taking the law into /'their
hands and di spossessing the petitioners by the display of
force, exhibits a callous disregard of the nor ma

requirenments of the rule of law apart from what night
legitimately and reasonably be expected from a Governnent
functioning in a society governed by a Constitution which
guarantees to its citizens against arbitrary invasion by the
executive of peaceful possession of property. As pointed
out by this Court in Wazir Chand v. The State of H nacha

Pradesh (1), the State or its executive officers cannot in-
terfere wth the rights of others unless they can point to
sonme specific rule of |law which authorises their acts. In
Ram Prasad Narayan Sahi v. The State of Bihar (2) this Court
said that nothing is nore likely to drain the vitality from
the rule of Jlaw than legislation which singles out a
particular individual fromhis fellow subjects and visits
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himwith a disability which is not inposed upon the others.
W have here a highly discrimnatory and autocratic act
which deprives a person of the possession of property
without reference to any |law or legal authority. Even if
the property was trust property it is difficult to see how
the Municipal Conmittee, Barnala, can step in as trustee on
an executive determ nation only. The reasons given for this
extraordi nary action are, to

(1) [1955] 1 S.C.R 408.

(2) [1953] S.C R 1129.
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guote what we said in Sahi’s case (supra), remarkable for
their disturbing inplications.

For these reasons, we allow the application with costs and a
wit will now issue as directed.

Petition all owed.




