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1. This appeal “is directed agai nst the judgment of the
Di vi sion Bench of the Delhi Hi gh Court dated 17.4.2006
passed in FAO (0S) No. 206/ 2006.

2. The respondent, Union of India, issued tender dated
29t h June, 1989 for purchase of oil. The appellant offered
to supply 1600 netric tons of different categories of oi

vi de quotation dated 15th July, 1989, the details of which
are as under:

1. 200 MT @ 24, 150/ - per MI by 31.8.89

(Refined Cotton Seed O I)

2. 500 M @ Rs. 21, 500/ - per MI-by
31.8.1989 (Rapeseed G 1)

3. 300 MI' @Rs. 24, 550/ - per M hy
30.9.1989 (Refined Soyabeen al)

4, 500 M @ Rs. 22, 000/ - per MI by
30.9.1989 (Rapeseed G 1).

3. The respondent-Uni on of |India accepted the offer

gi ven by the appellant and consequently the respondent

i ssued tender in the formof a |letter dated 22nd August,
1989. The appellant failed to supply the oil as per the
delivery schedule. The time for supply was extended,
reserving the respondent\022s right to levy |iquidated
danmages. All the supplies could not be delivered. The
contract was cancelled and the appellant resorted to force
maj eur e cl ause.

4, The dispute was referred to an arbitrator. The sole
arbitrator made and published his award on 20th June,

1995. The appellant prayed before the arbitrator that in

vi ew of the extension of tine on various occasions, the

time was not the essence of the contract. The appell ant

has admitted various del ays including in furnishing
security, but stated that the sane were unintentional

5. It may be pertinent to nention that the objections
regarding limtation and jurisdiction were given up by the
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appel | ant before the Division Bench of the H gh Court.

Bef ore the Division Bench, the appellant sought the
benefit of the force nmgjeure clause because the

government had banned the use and process of rapeseed

oi | by manufacturers. The Division Bench specifically
noted in the inmpugned judgnent that no other argunent

was advanced by the | earned counsel appearing for the
appel l ant. Therefore, we requested the | earned counse

for the appellant to confine his submssions only with
regard to force majeure clause argued before the Division
Bench of the H gh Court in this case. On the basis of the
docunents referred to the court by the | earned counse

for the appellant, it is clear that the ban was inposed for
the use of rapeseed oil for manufacturing Vanaspati but
manuf acturing of rapeseed oil was not debarred or
restricted. Therefore, even the plea of force najeure

cl ause taken by the appellant was found to be totally
devoi d of ‘any nerit.

6. Thearbitrator in the instant case gave a non-
speaki ng award, whi ch was made rule of the court by the
order of the | earned Single Judge on 21st February, 2006.
The appel |l ant preferred FAO (O. S.) No.206/2006, before

the Division Bench of the H gh Court, which was al so

di smssed on 17th April, 2006. The appellant has
preferred special |eave petition against the said inpugned
j udgrment of the Division Bench. This Court granted

| eave on 14th May, 2007.

7. The Division Bench, in'the inmpugned judgnent,
while affirm ng the judgnent of the |earned Single Judge
has correctly observed that the ban was on the use of
rapeseed oil for manufacturing Vanaspati but

manuf acture of rapeseed oil was not debarred or
restricted.

8. We have heard M. L. Nageshwar Rao, the |earned
seni or counsel for the appellant, and M. Vikas Singh

the |l earned Addl. Solicitor CGeneral for the respondent,
Union of India. In this case, the award has been nade
rule of the court by the | earned Single Judge of the Hi gh
Court and the findings of |earned Single Judge have been
affirmed by the Division Bench. The Court in the

i mpugned judgnent held that the force majeure cl ause
could not be attracted in the facts and circunstances of
this case. This was so because the ban covered the use
of rapeseed oil for manufacturing Vanaspati, yet

manuf acturing rapeseed oil was not debarred or

restricted. W concur with the | earned Single Judge\022s
findings, which were affirned by the Division Bench

9. The consistent and settled | egal position is that the
scope of interference is extrenely limted in a non-

speaki ng award. The | egal position has been consistently
followed in nunber of judicial decisions. The findings of
sone of those judgnments are recapitul ated as under

10. In Ms Sudarsan Trading Co. v. CGovt. of Kerala

& Anot her (1989) 2 SCC 38 in para 29 at page 53,

Sabyasachi Mikharji, J. speaking for the Court observed
that the court in a non-speaking award cannot probe into
the reasoning of the award. The Court further observed
that only in a speaking award the court may |l ook into the
reasoning of the award, and it is not open to the court to
probe the nental process of the arbitrator and specul ate,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 4

where no reasons are given by the arbitrator as to what
inmpelled himto arrive at his conclusion. Furthernore,

the reasonabl eness of the arbitrator\022s reasons cannot be
chal | enged. The arbitrator\022s apprai semrent of the evidence
is never a matter for the court to entertain.

11. This Court in State of AAP. v. R V. Rayanim (1990)
1 SCC 433 in para 6 at page 437, dealt with a non-
speaki ng award. The court observed that it is not open
to the court to probe the nental process of the arbitrator
where he has not provided the reasoning for his decision.

12. This Court, in Bijendra Nath Srivastava v.

Mayank Srivastava & Qthers (1994) 6 SCC 117 in para

20 at page 133 and para 31 at page 138, observed that

the arbitrator is under no-obligation to give reasons in
support of the decision reached by him unless the
arbitration agreenent or deed of settlenent so required.

If the arbitrator or unpire chooses to give reasons in
support  of his decision, then it would be open to the

court to set aside the award upon finding an error of |aw
The reasonabl eness of the reasons given by the arbitrator
cannot, however, be challenged. It is not open to the

court to look for the reasons and proceed to exam ne

whet her they were right or erroneous. The arbitrator is
the sole judge of the quality as well as the quantity of the
evidence. It will not be for the court to take upon itself
the task of being a judge of the evidence before the
arbitrator. The Court shoul d approach an award with a
desire to support it, if that isreasonably possible, rather
than to destroy it by callingit illegal.

13. In New India Gvil Erectors (P) Ltd. v. Gl &
Nat ural Gas Corporation (1997) 11 SCC 75in para 7 at
page 78, the Court observed while dealing with a non-
speaking award that the attenpt of the court should

al ways be to support the award within the letter of /| aw

14. In Rajasthan State M nes & Mnerals Ltd. v.
Eastern Engi neering Enterprises & Another (1999) 9

SCC 283 in para 44 at page 309, the Court observed that
in a non-speaking award the jurisdiction of the court is

limted. It is not open to the court to specul ate where no
reasons are given by the arbitrator as to what inpelled
the arbitrator to arrive at his conclusion.- It is also not

possible to adnit to probe the nental process by which
the arbitrator has reached his conclusion where it is not
di scl osed by the terns of the award. Simlar view has
been taken in the foll owi ng cases, nanely, State of

Bi har & thers v. Hanuman Mal Jain (1997) 11 SCC

40, P.V. Subha Naidu & Others v. Govt. of A P. &

O hers (1998) 9 SCC 407, Star Construction and

Transport Co. & Others v. India Cenments Ltd. (2001) 3
SCC 351 and D.D. Sharma v. Union of India (2004) 5

SCC 325.

15. The deci ded cases of this Court denpbnstrate that
this Court has consistently taken the view that scope of
interference in a non-speaking award is extrenely
[imted. The Court cannot probe into the mental process
of the arbitrator. The court shoul d endeavour to support
a non-speaking arbitration award provided it adhered to
the parties\ 022 agreenent and was not invalidated due to
arbitrator\022s mi sconduct.
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16. Russell on Arbitration 19th Edition at Pages 110-111
described the entire genesis of arbitration as under: -
\023An arbitrator is neither nore or less than a
private judge of a private court (called an
arbitral tribunal) who gives a private judgnent
(called an award). He is a judge in that a
dispute is submitted to him he is not a nere

i nvesti gator but a person before whom

material is placed by the parties, being either
or both of evidence and submi ssions; he gives

a decision in accordance with his duty to hold
the scales fairly between the disputants in
accordance with some recogni zed system of

| aw and rules of natural justice. He is private
in so far as (1) he is chosen and paid by the

di sputants (2) he does not sit in public (3) he
acts in accordance with privately chosen
procedure so far-as that is not repugnant to
public policy (4) so far as the law allows he is
set up to the exclusion of the State Courts (5)
his authority and powers are only what soever

he is given by the di sputants\022 agreenent (6)
the effectiveness of his powers derives wholly
fromthe private | aw of contract and

accordingly the nature and exercise of those
powers nust not be contrary to the proper |aw

of the contract or the public policy of England
bearing in mind that 'the paramount public

policy is that freedom of contract is not lightly
to be inferred with.\024

17. What ever has been nentioned by Russell in this
paragraph is equally true for Indian Arbitrators.

18. Arbitration is a mechani smor a nethod of

resol ution of disputes that unlike court takes place in
private, pursuant to agreenent between the parties. The
parties agree to be bound by the decision rendered by a
chosen arbitrator after giving hearing. The endeavour of
the court should be to honour and support the award as
far as possible.

19. We have perused the award and the judgnment of the
| earned Single Judge by which the award has been nade
the rule of the Court and the inpugned judgment of the

Di vi sion Bench of the High Court. |In our considered
view, no interference is called for. The appeal  being
devoid of any nerit is accordingly dismssed. In the facts

and circunstances of the case, we direct the parties to
bear their own costs.




