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Vi ew expressed by High Court of Madhya Pradesh, Jabal pur Bench at
I ndore hol ding that ‘after introduction of Water (Prevention and Contro
of Pollution) Act, 1974 (hereinafter referred to as the 'Water Act’)
and the Air (Preventioon and Control of Pollution) Act, 1981
(hereinafter referred to as the "Air Act’), there was inplied repeal of
Section 133 of the Code of Criminal Procedure, 1973 (in short the
"Code’), is questioned in these appeals.

Fact ual background needs to be noted in brief as |legal issues of
pristine nature are involved. The Sub-Divisional Mgistrate
(hereinafter referred to as the 'SDM)of the area concerned served
orders in terns of Section 133 of the Code directing the respondents
who owned industrial units to close their industries on the allegation
that serious pollution was created by di scharge of effluent fromtheir
respective factories and thereby a public nuisance was caused. The
prelimnary issues and the proceedings initiated by the SDM were
guesti oned by the respondents herein before the H gh Court under
Section 397 of the Code.

The main plank of their arguments before the H gh Court was that
by enactnment of Water Act and the Air Act there was inplied repeal of
Section 133 of the Code.

The plea was contested by the SDM on the ground that the
provi sions of Water Act and the Air Act operate in different fields,
and, therefore, the question of Section 133 of the Code getting
eclipsed did not arise.

The Hi gh Court referred to various provisions of the Water Act
and Air Act and conpared their scope of operation w th Section 133 of
t he Code.

The High Court was of the view that the provisions of the Water
and the Air Acts are in essence el aboration and enl argenent of the
powers conferred under Section 133 of the Code. Water and Air pollution
were held to be species of nuisance or of the conduct of trades or
occupation injuries to the health or physical confort to the comunity.
As they deal with special types of nuisance, they rul ed out operation
of Section 133 of the Code. It was concluded that existence and working
of the two parallel provisions would result not only in inconvenience
but al so absurd results. In the ultimate, it was held that the
provi sions of the Water and Air Acts inpliedly repeal ed the provisions
of Section 133 of the Code, so far as allegations of public nuisance by
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air and water pollution by industries or persons covered by the two
Acts are concerned. As a consequence, it was held that the SDM had no
jurisdiction to act under Section 133 of the Code.

Learned counsel for the appellant-State submitted that the view
expressed by the High Court is not legally tenable. The three statutes
operate in different fields and even though there may be sone anpunt of
over-| appi ng, they can co-exist. A statutory provision cannot be held
to have been repealed inpliedly by the Court. Learned counsel for the
respondents-units subnmitted that this Court had occasion to pass
interimorders on 2.1.2001. Exception was taken to the manner of
functioning of the Madhya Pradesh Pollution Control Board (in short the
"Board’) and directions were given to take necessary action agai nst the
del i nquent officials. Proceedings were initiated and on the basis of
the reports filed by the functionaries of the reconstituted Board,
functioning of the factories had been discontinued. The legality of the
proceedi ngs and the orders passed therein have been questioned and the
Board has been noved for grant of necessary pernission for making the
factories functional. In this background it is subnmitted that the
i ssues raised have really beconme academ c. Though, |earned counsel for
the appellant-State and the Board accepted the position to be factually
true, it is submitted that considering the inpact of the decision which
woul d have far reachi ng consequences, the |egal issues nmay be decided
and appropriate directions should be given so far as the functioning or
closure of the factories aspect is concerned.

Section 133 of the Code appears in Chapter X of the Code which
deal s with nmaintenance of public order and tranquility. It is a part of
the heading ’'public nuisance’. The term’ nui sance’ as used in lawis
not a term capabl e of exact definition and it has been pointed out in
Hal sbury’s Laws of England that "even at the present day there is not
entire agreenent as to whether certain acts or omssions shall be
cl assed as nui sances or whether they do not rather fall under other
divisions of the law of tort". In Vasant Manga N kunba and Os. v.
Babur ao Bhi kanna Nai du (deceased) by Lrs.: and Anr. (1995 Supp.(4) SCC
54) it was observed that nuisance is an inconveni ence which materially
interferes with the ordinary physical confort of hunan existence. It is
not capable of precise definition. To bring in application of Section
133 of the Code, there nust be inmnent danger to the property and
consequenti al nui sance to the public. The nuisance is 'the conconitant
act resulting in danger to the life or property due to likely coll apse
etc. The object and purpose behind Section 133 of the Codeis
essentially to prevent public nuisance and involves a sense of urgency
in the sense that if the Magistrate fails to take recourse inmedi ately
i rreparabl e damage woul d be done to the public. It applies to a
condition of the nuisance at the tinme when the order is passed and it
is not intended to apply to future likelihood or what may happen at
sone |ater point of tine. It does not deal with all potential nuisance,
and on the other hand applies when the nuisance is in existence. |t has
to be noted that sonme tines there is a confusion between Section 133
and Section 144 of the Code. Wiile the latter is nore general provision
the former is nore specific. Wile the order under ‘the forner is
condi tional, the order under the latter is absolute. | The proceedi ngs
are nore in the nature of civil proceedings than crimnal proceedings.

One significant factor to be noticed is that person agai nst whom
action is taken is not an accused within the nmeaning of Section 133 of
the Code. He can give evidence on his own behal f and may be exani ned on
oat h. Proceedi ngs are not the proceedings in respect of offences. The
Water Act and the Air Act are characteristically special statutes.

The two statutes relate to prevention and control of pollution
and al so provides for penal consequences in case of breach of statutory
provi sions. Environnmental, ecological air and water pollution anount to
violation of right to life assured by Article 21 of the Constitution of
India, 1950 (in short 'the Constitution’). Hygienic environnent is an
integral facet of healthy Iife. Right to live with human dignity
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becores illusory in the absence of humane and heal thy environnent.

Chapter V of the Water Act deals with prevention and control of
water pollution. Similarly, Chapter IV of the Air Act deals with
prevention and control of air pollution. Sections 30, 32 and 33 of the
Water Act deal with power of the State Board to carry out certain
wor ks, energency neasures in certain cases and power of Board to make
application to the Courts for restraining apprehended poll ution
respectively. Under Sections 18, 20 and 22-A of the Air Act deal with
power to give directions, power to give instructions for ensuring
standards and power of Board to nmake application to Court for
restraining persons fromcausing air pollution respectively.

The provisions of Section 133 of the Code can be culled in aid to
renove public nuisance caused by effluent of the discharge and air
di scharge causing hardship to the general public. To that extent,
| earned counsel for the appellant is correct in his subnission

There i s presunption against a repeal by inplication; and the

reason of this ruleis based onthe theory that the Legislature while
enacting ‘a l'aw has a conpl ete knowl edge of the existing |aws on the
same subject matter, and therefore, when it does not provide a
repealing provision, the intention is clear not to repeal the existing
| egi sl ation. (See: Municipal Council, Palai through the Comm ssioner of
Muni ci pal Council, Palai v. T.J. Joseph (AR 1963 SC 1561), Northern
India Caterers (Private) Ltd. and Anr. v. State of Punjab and Anr. (AR
1967 SC 1581), Municipal Corporation of ‘Delhi v. Shiv Shanker (1971 (1)
SCC 442) and Ratan Lal Adukia and Anr. v. Union of India (AIR 1990 SC
104). Wien the new Act contains a repealing section nentioning the Acts
which it expressly repeals, the presunption against inplied repeal of
other laws is further strengthened on the principle expressio unius
(persone vel rei) est exclusio alterius. (The express intention of one
person or thing is the exclusion of another), as illumnatingly stated
in Garnett v. Bradley (1878) 3 AC 944 (HL). The continuance of existing
| egislation, in the absence of an express provision of repeal by
inmplication lies on the party asserting the same. The presunption is,
however, rebutted and a repeal is inferred by necessary inplication
when the provisions of the later Act are so inconsistent with or
repugnant to the provisions of the earlier Act and'that the two cannot
stand together. But, if the two can be read together and sone
application can be made of the words in the earlier Act, a repeal wll
not be inferred. (See: A G v. More (1878) 3 Ex. D 276, Ratanlal’s
case (supra) and R S. Raghunath v. State of Karnataka and Anr. (AR
1992 SC 81).

The necessary questions to be asked are:
(1) Whether there is direct conflict between the two provi sions.

(2) VWhet her the Legislature intended to | ay down an exhaustive
Code in respect of the subject-matter replacing the earlier |aw,
(3) Whet her the two | aws occupy the sane field.

(See: Pt. Rishikesh and Anr. v. Salna Begum (Snt.) (1995(4) SCC
718), and Shri A.B. Krishna & Ors. v. The State of ‘Karnataka & O's. (JT
1998(1) SC 613)

The doctrine of inplied repeal is based on the theory that the
Legi sl ature, which is presuned to know the existing law, did not intend
to create any confusion by retaining conflicting provisions and,
therefore, when the court applies the doctrine, it does not nore than
give effect to the intention of the Legislature by exani ning the scope
and the object of the two enactnments and by a conparison of their
provisions. The matter in each case is one of the construction and
conparison of the two statutes. The Court |eans against inplying a
repeal, "unless two Acts are so plainly repugnant to each other that
ef fect cannot be given to both at the sane tinme, a repeal will not be
inmplied, or that there is a necessary inconsistency in the two Acts
standing together." (See Craies on Statute Law, Seventh Edition, page
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366, with reference to Re: Berrey (1936) Ch. 274). To determ ne

whet her a later statute repeals by inplication an earlier, it is
necessary to scrutinize the terms and consider the true neaning and
effect of the earlier Act. Until this is done, it is inpossible to
ascertai n whether any inconsistency exists between the two enactnents.
The area of operation in the Code and the pollution laws in question
are different with wholly different ains and objects; and though they
al | evi ate nuisance, that is not of identical nature. They operate in
their respective fields and there is no inpedinment for their existence
side by side.

VWi |l e as noted above the provisions of Section 133 of the Code
are in the nature of preventive nmeasures, the provisions contained in
the two Acts are not only curative but also preventive and penal. The
provi si ons appear to be mutually exclusive and the question of one
repl aci ng the other does not arise. Above being the position, the Hi gh
Court was not justified in holding that there was any inplied repeal of
Section 133 of the Code. The appeals deserve to be allowed to the
extent i ndi cated above, which we direct.

However, if applications are pendi ng before the Board, it would

be appropriate for the Board to take necessary steps for their

di sposal. The question whether there was no infraction under Section
133 of the Code or the two Acts is a matter which shall be dealt with
by the appropriate/forum and we do not express any opinion in that
regard.




