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U P. Zamindari /Abolition & Land ‘Reforms Act, 1950-
Sections 172 and 174- Scope of.

Practi ce-Wet her decision of a Division Bench in an
appeal binding on another Division Bench hearing a wit
petition.

HEADNOTE

Under s. 172 of the U.P. Zami ndari Abolition and Land
Ref orns Act, 1950, when a bhum dar who has, after the date
of vesting, inherited an interest in any holding, dies, the
hol ding or the part thereof shall devol ve upon the nearest
surviving heir (such heir being ascertained in accordance
with the provisions of s. 171). Section 174 provides that
when a bhumidar who is a woman dies; her interest in the
hol ding shall devolve in accordance with the order of
succession given in the section

The appellant was the grandson (son’s son) of one
brother while respondent No. | was the only daughter of
another brother. On the death of the(1l)respondent’s father
her nmother continued in possession of the |andsas heir of
her husband under the provisions of the Qudh Land Act, 1886.
UP. Act 4 of 1921 which replaced the 1886 Act, conferred
the status of a statutory tenant upon a person in possession
of lands on the date of the amendment. Section 29 of the
U. P. Tenancy Act, 1939, which was a consolidating Act,
conferred the status of a hereditary tenant on any person
who was a tenant . of the land at the commrencenent of the
Act and so the nother acquired the status of a hereditary
tenant. The 1939 Act. was replaced by the U P. Zam ndari
Abolition & Land Reforms Act. 1950 under which she becane a
bhum dar. The nother died in 1952.

On the death of the respondent’s nother the appell ant
got his name nmutated in the revenue records as the nearest
heir of the nother. The respondent Sled a suit under s. 21
of the Abolition Act 1950 claimng to be the sole legal heir
to the property. She also field an application before the
Consol i dation officer under the U P. Consolidation of
Hol di ngs Act for nutation of her name in a place of the
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appel l ant’ s, which was accept ed.

On appeal to this Court it was contended that it was
the appellant’s father who woul d succeed to the property in
preference to the respondent and it was contended for the
respondent that when the respondent’s father died, the
tenancy was heritable and so the tenancy acquired by her
not her was in her own right as self-acquired property.

Al'l owi ng the appeal
N

HELD: (1) Section 172A which was introduced in 1954 has
no application to this case because the nother died two
Years before the anendment cane into force and the question
of succession to her estate would be governed by s. 172 or
s. 174 of the Abolition Act. [274-A]

(2) The statute seeks to nmke a clear cut distinction
between a wi dow who ~has inherited an interest from her
husband dealt with in s 172 and w dow who had acquired an
i ndependent interest in the holding covered by s. 174.

[272 O

Mst. Jaini & Os. v. RamPrasad, A l.R 1952 Al|l. 852,
approved.

(3) (a) Section 172 uses the word ' holding or the Dart
shal | devolve’ to denote that if it was found that a w dow
had inherited an interest in the holding fromher husband
then it was the holding that devolved and not interest of
the wi dow, which ceased after her death. The H gh Court had
over|l ooked the fact that nerely because the nother having
initially inherited possession or
263
occupation of the holding fromher husband acquired other
types of interest A by operation of law that could not
destroy the origin or the source of her title which was
i nheritance from her husband. Nor did the conferment of the
status of a statutory tenant under the various | aws passed
by the |I|egislature ambunt to an acquisition of a 'self-
acquired interest by the wi dow. [272B, D)

(b) The words "inherited an interest" occurring in s.
172 are not defined in the statute and, therefore, 'they nust
be deened to be of the wi dest possible anplitude. [272F]

(4) Section 174 applies only to such cases where the
wi dow did not inherit an interest from her husband but had
an i ndependent interest in the hol ding which she possessed
as her self-acquired property Under s. 174 it is the
interest in any holding which devol ves and not the hol ding.
The | anguage used in Ss. 172 and 174 of the Abolition Act
unni st akably brings forth the distinction between the two
contingencies in which the two sections are to apply.

[ 273E- F]

(5) The H gh Court having found as a fact that' the
not her had inherited the property initially from her husband
erred in lawin not applying the provision of s:i-172 read
with s. 171 of the Abolition Act as a result of which her
husband’s brother’s son was entitled to succeed to the
estate left by her in preference to her daught er
(respondent). [271H|

(6) The origin of the title of the nmother lay in
i nheritance of the estate of her husband however linited or
precarious it mght have been. The succession to the estate
of the nother would have to be governed by the provisions of
s. 172 of the Abolition Act. 1In the order of succession
given in s. 171 brother’'s son was a preferential heir
Before the amendment of the Abolition Act in 1954, married
daughter was conpl etely excluded frominheritance.

[274G H]

In the instant case the respondent having nmarried on
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the death of her nother in 1952 the holding held by the
not her woul d devol ve on the appellants f at her and
thereafter, on the appellant as heir to his father

(7) The expressions "heir of a tenant’ and 'shall be
entitled to retain occupation’ occurring in s. 48 of the
Rent Act 1886 before its anmendment in 1921 clearly postul ate
that the right to retain the occupation of the lands in
di spute was given to the heirs of the deceased tenant, which
clearly indicated that the person who retained occupation
woul d inherit or succeed to a limted right which the
deceased tenant possessed under the Act. [273A]

In the instant case on the death of her husband
occupation of the. tenancy by the nother was by no way ot her
than as heir of her husband. It cannot be said that the
occupation of the | ands by the nother on her husband s death
was purely in her individual or independent capacity or that
her possession of the lands anbunted to her self-acquired
property. [ 273D E]

(8) Whether adecision is given in appeal from an
original 'suit orin a wit petition the ratio is binding on
the subsequent Di vision Bench and nerely because the
previous Division Bench judgnment was given in a suit the
subsequent Division Bench cannot refuse to follow the sane
on the ground that ~ it was hearing the proceeding in a Wit
petition. The rule of  judicial precedent is a salutary one
and is ained at achieving finality of judgnents. In case the
Di vi sion Bench wunder appeal wanted to differ from the
previ ous deci sion of 'the Division Bench of the sane court it
ought to have referred the matter to a large bench. [271F- G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION:- Givil Appeal No. 901 of
1968.

Appeal by special leave fromthe judgnent and order
dated the 5-10-1966 of the High'  Court of Judicature at
Al | ahabad in Special Appeal No. 97 of 1965.

J. P. Goyal and A. G Ratnaparkhi for the Appellant.

G N Dikshit and M V. CGoswam for Respondents:

264

The Judgrment of the Court was delivered by

FAZAL ALI. J. This is an appeal by special  |eave
agai nst the judgnent of a Division Bench of the High Court
of All ahabad dated Cctober 5, 1966, and raises a question of
law regarding the applicability of ss. 172 and 174 of the
U P. Zami ndari Abolition and Land Re forms Act, 1950 (Act
No. 1 of 1951). ,,

It appears that the case had a checkered career and the
di spute between the parties passed through several phases
both before the Revenue Courts and in the High Court. In
order to appreciate the point of Jlaw involved in this
appeal, it nmay be necessary to give a resune of be facts
which cul mMmnated is the judgment of the Hi gh Court under
appeal. The dispute refers to | ands conprised in Khata Nos.
1002, 1344 and 1411 of village Bishunpur in the District of
Rae Bareli (U P.). It is not disputed that these Khattas
originally belonged to one Harbans who died |eaving behind
three sons, nanmely @urdin, Rantharan and Ramadhi n. Rantharan
appears to have died issueless but Ramadhin died | eaving a
wi dow Snt. Menda and a daughter fromher Snt. Phool a who
was respondent No. 1. The other son Gurdin died |leaving a
son Jit who had contested the present proceedi ngs agai nst
Sm. Phoola. During the pendency of the present proceedi ngs
Jit also died and the proceedi ngs have been continued by his
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son Ram Jivan Lallu. The District of Rae Bareli fell in
what was previously known as the Qudh Area of the
United(1) Provinces. The dispute between the parties appears
to have arisen on the death of Ramadhin one of the sons of
Harbans who died in 1916 |leaving behind his w dow Snt.
Menda. At the time of the death of Ranmadhin in 1916 the
tenancy of the lands in dispute was governed by the
provisions of the Qudh Rent Act, 1886-hereinafter referred
toJ as 'the Rent Act of 1886'. Under the provisions of the
Rent Act of 1886 Snt. Menda was to continue in possession of
the lands as an heir of Ramadhin but only during the fixed
period of the tenancy on the rent payable to the | andlord
and was not entitled to renewal of the sane. The terns and
conditions of the tenancy at the tine of the death of
Ramadhi n were governed by s.48 of the Rent Act of 1886 which
applied to the oudh Area where the lands in dispute were
situate. Under s.48 of “the Rent Act of 1886 it is obvious
that on It the death of a tenant his wi dow was to continue
in occupation of the lands for the unexpired portion of the
period for ~which the deceased tenant might have held the
hol di ng. Accordingly Snt. Menda continued to occupy the
| ands after the death of her husband in 1916. Meanwhile five
years later the Rent ‘Act of 1886 was anended by U P. Act 4
of 1921 under which the status of a statutory tenant was
con feared on a person who was in possession of the | ands on
the date when the anendnent cane into force. The anendnent
i ntroduced a substantial change in s.48 of the Rent Act of
1886 and added clause’ (1)(18) to s.3 which runs thus:

"(18) "Statutory tenant” neans a tenant to whom
section 36 or section 37 applies.

Expl anati on. - A person who succeeds as an heir of
a(l)statutory tenant under section 48 shall " not be
deened to be

265
a statutory tenant unless he has obtained a patta from
the l andl ord or has remmined in occupation of the
holding for three years after the expiration of the
period for which he is entitled to retain occupation of
the hol di ng under section 48:

"Provided that when a holding is held by two or
nore co-tenants no person who succeeds as-an heir of
any such co tenant under section 48 shall be deened to
be a statutory tenant of the holding unless he has
obtained a patta fromthe landlord, or has remained in
occupation of the holding for three ~years after the
expiration of the period for which the heir of the |ast
surviving co-tenant is entitled to retain occupation of
the hol di ng under section 48."

By virtue of the Explanation extracted above, a tenant to
whom ss. 36 and 37 applied woul d be deened to be a statutory
tenant. Section 36 of the Rent Act of 1886 runs thus:

"Every tenant, not being a tenant with a right of
occupancy or a sub-tenant, shall be entitled to retain
possession of the holding occupied by him at the
commencenent of the Qudh Rent (Amendnent) Act, 1921, at
the rent then payable by him for a period of ten years
fromthe date of the last change in his rent or the
last alteration in the area of the hol ding, or where no
such change or alteration has taken place, from the
date on which the tenant was admtted to the occupation
of the holding."

As Snmt. Menda was in possession of the holding at the date
when the anmendnent came into force, she would be clearly
governed by s. 36 and not s. 37 of the Rent Act of 1886
which deals with tenants who were admitted to the occupation
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of the holding after the coming into force of the anendnent.
Under s. 36 the wi dow was entitled to retain possession of
the holding acquired by her for a period of ten years from
the date on which she was adnmitted to the occupation of the
hol di ng. Thus the conbined effect of s. 3(18) and s. 36 of
the Rent Act of 1886 would be to clothe Snt. Menda with the
status and the rights of a statutory tenant. Section 48 nade
the status of a statutory tenant heritable and provided as
fol | ows:

"(1) Wen statutory tenant dies, his heir shall be
entitled to retain occupation of the holding at the
rent pay able by the deceased for a period of five
years from the date of the tenant’s death, and to
recei ve conpensation under the provisions of this Act
for inprovenents, ~if any, nade on the holding by his
predecessor in interest, but shall not be entitled to a
renewal of the tenancy.

Provided that a person who succeeds as an heir of
a deceased tenant to whomcl ause (e) of sub-section (1)
of .section 62A applies shall be entitled to retain
occupation of the holding at the rent payable by the
deceased only for

266
the unexpired ‘portion of the statutory period of the
deceased tenant.
(2) Subject’ to any rights which he may have under
section 22 as a representative of the deceased, a
collateral relative who did not at the date of the
death of the, deceased, share - in the cultivation of the
hol di ng, shall not be deenmed to be an heir of the
deceased within the neaning of this section.™
In the instant case as Snt. Menda had succeeded as an heir
to her husband before the anendnent of s.” 48 her case will
be governed by the provisions of ~s. 48 and she would be
entitled to retain possession of the tenancy but not to a
renewal thereof. It appears that soon after the death of
Ramadhin the Court of Wards clained that the tenancy had
escheated to the State because Ranadhin had left no heirs
and that Ranmadhin was only a tenant at wll. Snt. Menda
appears to have resisted the claim of the Court of Wards.
which resulted in proceedings before the Revenue Courts
which ultimately found that Sm. Menda had acquired  the
i ndependent rights of a statutory tenant and was, therefore,
not liable to be ejected at the instance of the Court of
Wards. This order was passed by the Assistant Collector on
June 4, 1926 and thereafter Snt. Menda continued in
possession of the holding as a statutory tenant under the
amended Rent Act of 1921

W might nmention here that previous to the passing of
the U. P. Tenancy Act, 1939 the areas of Qudh and Agra in the
United Provinces were governed by two separate Acts so far
as the tenancies were concerned. The areas in Agra were
governed by the Agra Tenancy Act and those in Qudh by the
Qudh Rent Act.‘The U P. Tenancy Act 17 of 1939 appears to
have consolidated the tenancies in the whole of the Province
and the |egislature passed one Act which would govern al
the tenancies in the entire Province. The U P. Tenancy Act
17 of 1939 was passed on Decenber 16, 1939 and by s. 2
there- of the Agra Tenancy Act, 1926 and the Qudh Rent Act,
1886 were repealed. Section 29 of the Tenancy Act conferred
the status of a hereditary tenant on any person who was a
tenant of the land at the comencement of the Act. Thus Snt
Menda who continued to be in possession as a statutory
tenant acquire the status of a hereditary tenant, under s.
29(a) of the Tenancy Act which runs thus:
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"29. Every person belonging to one or another of
the follow ng classes shall be a hereditary tenant, and
subject to any contract which is not contrary to the
provisions of section 4 shall be entitled to all the
rights conferred, and be subject to all the liabilities
i mposed on hereditary tenants by this Act, namely:
(a) every person who is, at the commencenent of
this Act, a tenant of Iland otherwise than as a
per manent tenure-holder, a fixed-rate tenant, a tenant
hol ding on special terns in Qudh, an ex-Proprietary
tenant, an occupancy tenant,
267

except as otherwi se provided in this Act as a sub-
tenant or a tenant of sir :"
The Tenancy Act having conferred heritable rights on the
tenants to which s. 29 applied also laid dowmn an order of
succession in which the rights of the tenants would pass
after the death of the tenant. Sections 36 and 37 of the
Tenancy Act provided two different nbdes of devolution in
the case " of the death of a fenale tenant. Section 36 runs
t hus:

"36 (1) When a female tenant, other than a tenant
mentioned in section 34, who either before or after the
commencement of this Act has inherited an interest in a
hol ding as a widow, as a nother, as a step-nother, as a
father’'s nother,” or, as a daughter dies or abandons
such hol ding, or surrenders such holding, or a part of
such holding ‘or, in the case of a tenant inheriting as
a widow or as a daughter, marries such holding or such
part of such holding shall, not w thstandi ng anything
in section 45, devolve in accordance with the order of
succession laid down in section 35 on the heir of the
last male tenant, other than a tenant who inherited as
a father’s father under the provisions of that section

X X X X"

Section 37 of the Tenancy Act runs-thus:

"when a fermale tenant, other than a tenant
mentioned in section 34 or section 36 dies, her
interest in the holding shall devolve in- accordance
with the order of succession given bel ow -

(a) male Ilineal descendants in the male |ine of

descent :

Provided that no nmenber of this class
shall inherit if any nmle descendant between hi mand
the deceased is alive;

(b) husband;

(c) wunmarried daughter,

(d) daughter’s son;

(e) brother

(f) brother’s son."

It will be seen that under s. 36 of the Tenancy Act the
heirs of the husband precedence over the daughter  or the
unmarri ed daughter, whereas in the case of a fenual e tenant
falling under s. 37 of the Tenancy Act the unmarried
daughter gets precedence over the brother the or brother’s
son. In other words, the policy of the |aw was that where a
femal e tenant died having inherited an interest in the
property from her husband then the male heirs of the husband
shoul d get preference over the female heirs. \Were, however,
the female tenant had died having an i ndependent and self-
acquired interest in the holding, her property was to pass
ina different manner. W are not concerned in this appea

with either s. 36 or s. 37 of the Tenancy Act, because Sm

Menda had died some time in Septenber 1952

-L522SCl/ 76
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when the U P. Tenancy Act, 1939 had been replaced by the
U P. Zamindari Abolition and Land Reforms Act, 1950 (U.P.
Act 1 of 1951) hereinafter to be referred to as ’the
Abolition Act.’

In short, therefore, Snt. Menda who originally occupied
the lands in suit as a tenant on the death of her husband
becamre a statutory tenant under the Rent Act of 1921, a
hereditary tenant under the Tenancy Act and finally she
acquired the status of a bhum dhar under the Abolition Act
which cane into force on July 1, 1952. The rel evant portion
of s. 18 of the Abolition Act may be extracted thus:

18. (1) Subject to ‘the provisions of Sections 10, 15,
16 and 17, all |ands-

(a) in possession. of or deened to be held by an
i nternedi ary as sir, khudkasht, or an
i nternediary’ s grove-

(b) held as a grove by, or in the persona
cul tivati on of a pernanent |essee in Avadh

(c) held by a fixed-rate tenant or a rent-free
grantee as such, or

(d) held as such by-
(1) an occupancy tenant,
(ii) a hereditary tenant,
(iii)a tenant on patta dawam or istanrari

referred to in section 17

possessing the right to-transfer the holding
by sale.

(e) held by a grove-hol der

on the date imediately preceding the date of vesting

shall be deened to be settled by the State Governnent

with such internediary |essee, -tenant, grantee or
grove-hol der, as the case may be, who shall, subject to
the provisions of this Act, be entitled to take or
retai n possessi on as bhum dhar thereof."
As Smt. Menda had already becone a hereditary tenant under
the Tenancy Act she automatically acquired the status of a
Bhum dhar under the Abolition Act and by virtue of 'the |l ega
fiction created by s.18(1) of the Abolition Act, the'lands,
havi ng been vested in the State Governnent, were deened to
have been permanently settled wth the bhum dhar, namely,
Sm. Menda in this case. It is the admtted case of the
parties that Snt. Menda died sone tine in Septenber 1952,
i.e. Only a few nonths after comng into force of the
Abolition Act. The controversy between +the parties now
centers round the question as to who would succeed to the
tenancy left by Sm. Menda. In other words, the matter to be
decided is whether s. 172 or s. 174 of the Abolition Act
would apply to the present case. It is not disputed that
Smt. Menda died |eaving a daughter Snt. Phoola and her
husband’s brother’s son Jit. These were the two contendi ng
heirs for the property left by Sm. Menda.
269

Sections 172 and 174 of the Abolition Act, insofar as

they are A relevant, may be extracted as foll ows:
"172. (1) Wien a bhum dhar sirdar or asam, who
has after the date of vesting, inherited an interest in

any hol di ng-

"(a) as a wdow, wdow of a mal e i nea
descendent, in the mamle line of descent,
not her or fathers nother dies, marries,
abandons or surrenders of , such holding or
part thereof; or

(b) X X X

the holding or the part shall devol ve upon the nearest
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surviving heir (such heir being ascertained in
accordance with the provisions of Section 171) or the
| ast mal e bhum dhar, sirdar or asanmi.
X X

"174. \When a bhum dhar, sirdar or asam (other
than a bhum dhar, sirdar or asami nentioned in Section
171 or 172) who is a wonan dies, her interest in the
hol di ng shall devolve in accordance with the order of
successi on given bel ow.

(a) son, son’s son, son’s son, son’s son’'s son
predeceased son’s w dow and predeceased son’s
predeceased son’s w dow in equal shares per
stri pes:

Provided firstly that the nearer shal
exclude the remoter in the same branch

Provi ded secondly that a wi dow, who has
remarri ed, shall be excl uded;

(d) daughter;

X X X
(g) brother’s son
X X X X

It is, therefore, clear that the node of succession to the
property of Snt. Menda woul d depend on the determination of
the question whether Snt. Menda had inherited an interest in
any holding or had an independent interest in the holding.
This matter appears to have been canvassed before the
Revenue Courts which upheld the plea of Snt. Phool a.

To begin with on the death ~of Sm. Phoola, Jit was
successful in getting his nane nutated in respect of the
Khattas in dispute as being the nearest heir to Snt. Menda.
The nutation was nmade by the Tahsil der Maharajgunj on July
30, 1954. This nmutation appears to have been challenged by
Sm . Phoola who clained to be the daughter of Snt. Menda and
therefore a preferential heir to the property as conpared to
Jit. In 1957 Smt Phoola filed “a suit wunder s. 209 of the
Abolition Act for the ejectnent of Jit from the disputed
| ands, on the ground that she was the sole |legal heir of the

3-L522SCl /76
270
property left by Sm. Menda. In the neanwhile in 1961 a
notification under s. 4 of the Consolidation Act was issued
bringing village Bi shunpur m which the | ands in dispute were
situate under the consolidation operations. Accordingly Snt-.
Phoola filed an application during the consolidation
operations before the Consolidation officer; Bachhrawan, for
correction of the records wunder s. 10(1) of " the UP.
Consolidation of Holdings Act and prayed that the nanme of
Jit in the Khattas in dispute may be struck off and Sm
Phoola’s name may be nutated therein. The Consolidation
of ficer accepted the plea of Snt. Phoola and he accordingly
struck off the nane of it from the Khattas and directed
that Snt. Phoola being the Iegal heir of Snt. Menda her nane
be mutated in respect of the Khattas. Thereafter Jit filed
an appeal against the order of the Consolidation officer
before the Settlement officer (Consolidations), Tahsi
Maharaj gunj, District Rae Bareli. The Settlenment officer by
his order dated Decenber 26, 1961 disnissed the appeal and
upheld the order of the Consolidation officer. Thereafter
Jit filed a second appeal be fore the District Deputy
Director of Consolidation, Rae Bareli, which was permtted
under the U.P. Consolidation of Holdings Act as it was in
force then. The District Deputy Director of Consolidation
upheld the plea of Snt. Phoola and held that she was
entitled , to inherit the property of Snt. Menda bei ng her
I egal heir in preference to Jit who was merely her husband’s
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brother’s son and relied upon s. 171 of the Abolition Act,
and accordingly dismssed the appeal. Thereafter Jit filed a
revision before the Joint Director of Consolidation who also
di sm ssed the revision as being concluded by a finding of
fact. Thereafter Jit filed a wit petition before the
Al | ahabad High Court on Decenber 21, 1962 and the wit
petition was allowed by the Single Judge on August 6, 1965.
Smt. Phoola then filed a special appeal before a Division
Bench of the Allahabad H gh Court which reversed the
decision of the Sing Judge and disnissed the wit petition
filed by Jit upholding the plea of Snt. Phoola. There after
Jit noved the High Court for granting |leave to appeal to
this Court and the sanme having been refused the present
appeal by special |eave has been filed in this Court.

In support of the appeal M. J. P. Goyal has subnitted
that the Division Bench asalso the Revenue Courts had taken
a wong viewof the law in holding that Snt. Phoola was
entitled to succeed to the property left by Snt. Menda. The
| earned counsel submtted that the present case squarely
fell within® the ambit of s.” 172 of the Abolition Act since
Smt. Menda had originally inherited the property from her
husband Ramadhin and, therefore, according to the order of
succession provided in s. 171 of the Abolition Act which
applied to s. 172, ~ Jit who was the son of the brother of
Ramadhi n woul d succeed in preference to the daughter of Snt.
Menda. The respondent's despite service did not appear and we
requested M. G N Dikshit to assist the Court anicus
curiae and we are grateful to him for the valuable
assistance he rendered to wus in -deciding the conplicated
i ssues of law involved in this appeal. M. Dikshit submtted
that at the tine when Ranmadhin died the tenancy was not
heritable and therefore the , questionof Snt. Menda having
inherited the estate of her-husband did
271
not arise and the tenancy held by Snt. Menda nust therefore
be regarded as having been acquired by her in her own right
as her self-acquired property and, therefore, the D vision
Bench of the High Court and the Revenue Courts were right in
uphol di ng the plea of Snt. Phool a.

W have gone through the entire record as also the
judgrment of the Single Judge and the Division Bench and we
think that the D vision Bench of the H gh Court has taken an
erroneous view of the law in the present case. The Division
Bench found that although it was established that Sm. Menda
had inherited the property from her husband Ramadhi n yet the
finding of the Revenue Courts was that she had acquired the
status of a statutory tenant independently and since there
was no error of lawin this finding of the Revenue Courts
there was no reason for the Single Judge to set aside the
order of the Joint Director of Consolidation and allow the
petition. It was argued before the H gh Court “that the
matter was concluded by a Division Bench decision of the
Al | ahabad High Court in Mt. Jaini & ors. v. Ram Prasad(1l)
and the Hi gh Court appears to have brushed aside this
decision on a strange process of reasoning which does not
appeal to us at all. the H gh Court observed as foll ows:

"M. Msra has strenuously contended that Jaini v.

Ram Prasad (1)supra) is clear authority for the

proposition that even in the case of a statutory tenant

successi on woul d devol ve under section 36 which

according to M. Msra is a counter part of section 172

read with section 171 of the U P. Zanindari Abolition

Act. Jaini v. Ram Prasad (supra) is clearly

di stingui shabl e because that case cane up in appea

before this Court and not in the formof a wit or an
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appeal against the decision of a |earned single Judge

inawit petition."

It is obvious that whether a Division Bench decision is
given in an appeal froman original suit or in a wit
petition the ratio is binding on the subsequent Division
Bench, and nerely because the previous D vision Bench
judgrment was given in a suit the subsequent Division Bench
cannot refuse to follow the sane because it was hearing the
proceeding in a wit petition. The rule of judicia
precedent is a very salutary one and is ained at achieving
finality and honogeneity of judgments. In case the Division
Bench under appeal wanted to differ from the previous
deci sion of the Division Bench of the same Court it ought to
have referred the matter to a |larger Bench but it was not
open to it to ignore conpletely the previous decision on
illogical and wunintelligible grounds as given by the H gh
Court.

W are further of the opinion that the Division Bench
havi ng found as a fact that Snt. Menda had inherited the
property ‘initially fromher ~husband erred in law in not
appl ying the provisions of s. 172 read with s. 171 of the
Abolition Act as a result of which Jit being her husband’ s
brother’s son was entitled to succeed to the estate |eft by
Smt. Menda in preference to Snt. Phoola the daughter. W now
proceed to give reasons for this concl usion

(1) AI.R 1952 All. 852.
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Section 172 of the Abolition Act as extracted above
provi des that when a  bhum dhar who has after  the date of
vesting inherited an interest -in any holding dies the
hol di ng woul d devol ve upon the heirs in accordance with the
order of succession nmentioned in s. 171 of the Abolition
Act. It is manifest therefore that in order to determne the
applicability of s. 172 of the Abolition Act we must go to
the origin of the title of the bhum dhar or the nmain source
from" which the bhum dhar has derived interest in the
holding. It nay be pertinent to'note here that the statute
uses the words "the holding or the part shall devolve" to
denote that if it is found that a w dow has inherited an
interest in the holding fromher “husband, then it is the
hol di ng that devolves and not interest of the w dow which
ceased after her death. Thus the statute seeks to nmake a
clear-cut distinction between a w dow who has inherited an
interest from her husband which is dealt with by s. 172 of
the Abolition Act and a wdow who has acquired an
i ndependent interest in the holding which is covered by s.
172 of the Abolition Act. The H gh Court appears to have
over| ooked the fact that nerely because Snt. Menda having
initially inherited possession or occupation of the holding
from her husband acquired other types of interests nerely by
operation of law, that could not destroy the origin or the
source of her title which was inheritance from her husband.
Nor can we regard the conferment of the status ‘of a
statutory tenant or a hereditary tenant or a bhum dhar under
the various | aws passed by the U P. Legislature as anmpunting
to an acquisition u. of a self-acquired interest by the
wi dow. It was, however, argued by M. Dikshit that under the
Rent Act of 1886 before its anendnment by Act 4 of 1921 the
estate which was held by Ramadhin was not heritable at al
and, therefore, Snt. Menda could not have inherited any
interest in the tenancy on her husband’s death. In this
connection the |earned counsel sought to draw a distinction
bet ween the provisions of the Agra Tenancy Act which had
made the tenancies heritable and the provisions of the Qudh
| eni ence Act which did not make the tenancies heritable.
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Al t hough the argunent appears to be extrenely attractive, on
closer scrutiny it is not tenable. The words used in s. 172
of the Abolition Act are "inherited an interest". The
statute has not defined the word "interest" and therefore it
must be deermed to be of the wi dest possible anplitude. It
will include not only an absolute interest but also a
limted interest, a precarious interest and an inchoate
interest or the like. Section 48 of the Rent Act of 1886
before its amendnment by Act 4 of 1921 stood as foll ows:

"48. (1) The heir of a tenant who dies during the
currency of the tenancy of a holding shall be entitled
to retain to occupation of the holding at the rent
payabl e by the deceased for the unexpired portion of
the period for which the deceased tenant mght have
held without liability to enhancenent or ejectnment, and
to receive conpensation under the provisions of this
Act for inmprovenents, if ~any, nade on the hol ding by
himsel f or ~his predecessor in interest, but shall not
be entitled toa renewal of the tenancy.

X X X

The expressions "heir of atenant” and "shall be entitled to
retain occupation" <clearly postulate that the right to
retain the occupation of
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the lands in dispute “is given only to the heirs of the
deceased tenant A which clearly indicates that the person
who retains occupation would inherit or succeed to a limted
ri ght which the deceased tenant possessed under the Act. In
the instant case since Snt. Mnda continued to retain
occupation of the | ands on the death of her husband, she did
so only as the heir of her husband and not otherwi se, for if
that was not to then she could not have been entitled to
retain occupation. The word ’entitled" clearly signifies
that the occupant nust have sone right, however precarious
or limted it may be. In these circunstances, therefore,
there can be no doubt that Sm. Menda’'s occupation of the
tenancy on the death of Ramadhin was by way of inheritance
only. There was no other nmethod by which she could have a
right or claimto retain occupation of the holding. It is
true that the interest of Smt. Menda was a very linited one
and she could have been ejected by the Ilandlord under
certain circunstances. But section 48 of the Rent Act of
1886 undoubtedly conferred two inportant rights on the heir
of the deceased tenant-(1) the right to retain occupation of
the holding on the rent payable; and (2) to receive
conpensati on for t he i mprovenents made. In t hese
ci rcunst ances, therefore, it cannot be said that the
occupation of the lands by Snt. Menda on her husband' s death
was purely in her individual or independent capacity or that
the possession of the |ands ambunted to her self-acquired
property. Section 174 of the Abolition Act woul d naturally
apply only to such cases where' a wi dow does not inherit an
interest from her husband but woul d include cases where the
female tenant had an independent interest, namely, an
i nterest which she possessed in the holding as her self-
acquired property, her stridden or the like. That is why s.
174 of the Abolition Act provides that it is the interest in
any hol ding which devolves and not the holding. Thus the
| anguage used in ss. 172 and 174 of the Abolition Act
unm st akably brings forth the distinction of the two
contingencies in which the to sections are to apply. The
Revenue Courts have also held as a fact that initially Snt
Menda had inherited the property from her husband but they
have construed the conferment of the various kinds of status
on Snt. Menda after she had already invented the property as
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amounting to her self-acquired property. It seens to us that
the Revenue Courts were wong in msconstruing the scope and
ambit of the words "inherited an interest in any hol ding" as
mentioned in s. 172 of the Abolition Act.

Section 172-A of the Abolition Act was introduced by an
amendment of the Act in 1954 which makes the position
absolutely clear, by declaring that where a sirdar or
adhi vasi who had inherited any interest in any holding as a
widow, it would be deenmed to be an accession to the hol ding
of the last male holder thereof. W are, however, not at al
concerned with 8. 172-A of the Abolition Act, because Snt
274
Menda had died two years before the anendnent cane into
force and the question of succession to her estate would be
governed by s. 17 or s. 174 of the Abolition Act.

In the Division Bench decision in Mt. Jaini’s case
(supra) the Allahabad H'gh Court had taken the same view.
Mal i k, C.J., speaking for the Court observed thus:

"Section 36 does not' require that the tenancy as
such shoul d -~ have been inherited by the wi dow. All that
it provides is that the widow should have inherited an
interest in the holding. The mere fact that she had to
remain in possession for a further period of eight
years before she could becone the statutory tenant of
the hol ding does not nean that she acquired no interest
inthe holding as a widow W fail to see howit could
be said, in view of the |anguage of s. 36, that her
acqui sition of 'statutory rightshad nothing to do with
the fact that she had inherited an interest in the
hol di ng as wi dow of Bhau. Section 36 was thus clearly
applicable."

The Division Bench also relied in the aforesaid case on an
earlier unreported decision of a Single Judge of that Court
in Sital v. Suraj Din(l) where exactly the same view was
taken as the one we have taken in the instant case. The
observations of the | earned Single Judge have been quoted by
the Division Bench in the case referred to above thus:

"W can assune that she acquired on the passing of
the new Act (Act 4 of 1921) a fresh statutory period
and a renewal of the tenancy but that —does not take
away the origin of her title...... It is only whena
femal e tenant acquires tenancy rights which do not have
their origin in inheritance that the case could be
taken out of the' anble of s. 36 to be governed by s.
37."

It would be seen that in this case the ‘husband  of the
appel lant had died in 1916 as in the instant case and yet
the Court held that it is really the origin of the title
that has to be seen and if the tenancy rights had their
origin in inheritance then ss. 36 & 37 would rot apply.

For these reasons, therefore, we are satisfied that the
origin of the title of Snt. Menda lay in inheritance of the
estate of her husband however limted or precarious. it may
have been. This being the position, the succession to the
estate of Snt. Menda would have to be governed by the
provisions of s. 172 of the Abolition Act which has applied
the provisions of s. 171 regarding the order of succession
In the order of succession given in s. 171 of the Abolition

Act brother’'s son is a preferential heir. It mght be
mentioned here that by virtue of the anmendnent of the
Abolition Act in 1954 the nmarried daughter was also

introduced as an heir before brother’s son. But this was not
the position prior to 1954 when the married daughter was
conpletely excluded from inheritance. It 1is also not
di sputed that Snt. Phool a was
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(1) Second Appeal No. 421 of 1943 decided on 20-12-48.
275
a married daughter on the death of Snt. Menda. In these
circunstances, therefore, the holding held by Sm. Menda
woul d devol ve on Ramadhin’s brother’s son, nanely, Jit and
thereafter on his heir who is now continuing the present
proceedi ngs. Thus the Tahsildar Mharajgunj was fully
justified in nmutating the name of Jit in respect of the
lands in dispute instead of Snt. Phoola. the Revenue Courts
as also the Division Bench of the Hgh Court had taken a
| egally erroneous view in holding that the node of
successi on would be governed by s. 174 of the Abolition Act
as the interest left by Sm. Mnda was her self-acquired
property.

The result is that the appeal is allowed, the judgnent
of the Division Bench is-set aside and that of the |earned
Singl e Judge i s her eby restored. In t he pecul i ar
circunmstances of~ this case, and particularly having regard
to the fact that the respondents have not appeared to
contest the appeal before this Court, we nake no order as to
costs in this Court.

P.B.R Appeal al | owed.
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