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ACT:

Code of Civil Procedure, 1908, ss. 1, 115-Consent decree
whet her operates as res judicata-Trial Court disallow ng
objection to certain questions in cross-exam nation--order
di sal | owi ng question is not a 'case decided wthin  neaning
of s. 115-High Court’s jurisdiction in revision.

HEADNOTE:

R and F who held a cinema building i n Ahmedabad ‘on /| ease
entered on Novenber 27, 1954 into an agreenent with
respondent no. 1 giving the latter —a right to exhibit
ci nematograph filnms in the said building. Later -respondent
no. 1 filed "suit No. 149 of 1960 to assert his right to
exhibit filns in the building. The suit resulted in a

conprom se decree. In pursuance of the conprom se a further
agreenment dated Decenmber 1, 1960 was executed between the
parties. However in 1963 respondent no. 1 again filed a

suit claimng as a sub-lessee or as lessee a right to
exhibit films in the said building and praying that the
defendants be restrained frominterfering with that right.
The suit was filed under s. 28 of the Bonbay Rents, /Hote
and Lodgi ng House Rates Control Act, 1947 in the “Court of

Smal| Causes. In this suit respondent no. 1 asked the court
to try additional issues Nos. 11, 12 and 13 as prelimnary
issues. In issue no. 11 the question raised was whet her the

consent decree in the earlier suit operated as res judicata
so that R & F could not question that the agreenents between
them and respondent no. 1 constituted a | ease. |Issue no.
12 rai sed the question whether in view of the consent decree
R & F were estopped from |eading evidence and asking
guestions in cross-examnation to show that the sai d
agreenments did not constitute a lease. |Issue No. 13 raised
the question whether s. 92 of the Indian Evidence Act
debarred R & F from | eadi ng evidence to the effect that the
docunents in question did not constitute a | ease. The Tria
Court refused to try these as prelimnary issues and its
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order was upheld by the H gh Court. At the hearing of the
case when the counsel for the defendants sought to ask a
witness for respondent No. 1 whether the agreenent dated
Novenber 27, 1954 was a conmercial transaction and not a
| ease respondent No. 1 objected to the question. The
objection was disallowed by the trial court. In revision
under s. 115 of the Code of Civil Procedure the H gh Court
did not interfere with the trial court’s order in respect of
i ssues Nos. 12 and 13. In respect of issue No. 11, the Hi gh
Court held that the agreement dated Novenber 27, 1954 nust
in view of the consent decree in suit No. 149 of 1960 be
held to be a |lease, and that the consent decree created a
bar of res judicata in respect of the issue whether the said
agr eenment created a |ease. The def endant s- appel | ant s
appealed to this Court.

HELD : (i) The High Court had no jurisdiction to record any
finding on the Jissue of res judicata in a revision
application filed against an order refusing to uphold an
objection’ to certain question asked to a wtness under

exami nation. The Court erred in proceeding to decide
matters on which no decision was til'l then recorded by the
trial court and which could not be decided by the H gh Court
until the parties had opportunity of |eading evidence
thereon. [441 F]

436

(ii) By ordering that a question nmay properly be put to a
wi t ness who -was exami ned, no case was decided by the Tria
Court wthin the nmeaning -of s. 115 0of the Code of Civi

Pr ocedure. The expression 'case’ is not limted in its
import to the entirety of the matter in dispute in a
pr oceedi ng. Such an interpretation may result —in certain

cases in denying relief -to the aggrieved litigant where it
is nost needed. But equally, it is not every order of the
court in the course of a suit that amounts to a case
decided. A case may be said to be decided only if the court
adj udi cates, for the purpose of the suit, some right or
obligation of the parties in controversy. [441H 442(C]

Major S. S. Khanna v. Brig. F. J, Dillon, [1964] 4 S.CR
409, -referred to.

(iii) A consent decree, according to the decisions of
this Court, does not operate as res judicata, because a
consent decree is nmerely the record of a contract between
the parties to, a suit, to which is superadded the seal of
the court. A matter in contest in a suit nay operate as res
judicata only if there is an adjudication by the court: the
terns of s. 1 1 of the Code | eave no scope for a contrary
vi ew. [441E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1940 of| 1967.
Appeal by special l|eave fromthe judgment and order dated
April 17, 27, 1967 of the Gujarat H gh Court in Cvil
Revi si on Application 328 of 1967.

S. T. Desai and |I. N Shroff for the appellants.

M P. Amin, P. M Amin, P. N Dua and J. B. Dadachanji,
for respondent No. 1.

R P. Kapur, for respondents Nos. 2 and 3.

The Judgrment of the Court was delivered by

Shah, J. By insistence upon procedural wangling in a com
paratively sinple suit pending in the Court of Small Causes
at Ahnedabad the parties have effectively prevented al
progress in -the suit during the |last six years.

A building in the towmn of Ahmedabad used as a ci nematograph
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theatre belonged originally to Messrs. Popatlal Punjabhai

estate of the owners and on August 19, 1954, the receivers
,estate of the owners and on August 19, 1954, The receivers
granted a lease of the theatre on certain ternms and
conditions to tw persons, Raval and Faraqui. By an
agreement dated Novenber 27, 1954, between Raval and Faraqu

on the one hand and Messrs. Filmistan Distributors (India)
Private Ltd. hereinafter called "Filmistan--on the other
hand, right to exhibit cinematograph filns was granted to
the latter on certain terns and conditions. "Film stan"
instituted suit No. 149 of 1960 in the Court of the GCvi

Judge (Senior Division) at Ahnedabad against Raval and
Faraqui and two other persons clainng a declaration that it

437

was entitled pursuant to the agreement dated Novenber 27,
1954, to exhibit notion pictures in the theatre. By an
order dated Decenber 1, 1960 the suit was di sposed of as

conpr oni sed. It was inter alia agreed that Raval and
Faraqui were bound and liable to allow Film stan to exercise
its "exhibition rights" inthe theatre; that Raval and
Faraqui, their servants and agents were not to have any

right to exhibit any picturein contravention of the terns
and conditions of the agreenment dated Novenber 27, 1954; and

that Raval and Faraqui shall "execute  and register” an
agreement in witing incorporating the said agreement wth
the wvariation as to rental. Pursuant to this agreenent, a
fresh agreenment was executed on Decenber 1, 1960. On

Septenber 1, 1963, Film stan filed suit No. 1465 of 1963 in
the Court of Small Causes at Ahnedabad, inter alia, for a
decl aration that as sub-lessee or as |essee under law it was
entitled to obtain and remmin in possession of the theatre
and to exhi bi t ci nemat ogr aph filns and to hol d
"entertai nment performances" etc. inthe theatre, and that
one Shabeer Hussai n Khan Tej abwal a had no right, title or
interest in the theatre, that the defendants in the suit be
ordered to hand over vacant and peaceful possession of the
theatre, and the defendants, their servants and agents be
restrained by an injunction frominterfering directly or
indirectly with its rights to obtain and remain in
possession of the theatre or any part thereof ~and to
exercise its right of exhibiting "notion pictures" and
entertai nment performances etc. This suit-was filed agai nst
the receivers in insolvency of the owners of the theatre,

against Raval and Faraqui, against Tejabwala and also
agai nst Bal devdas Shivlal who clainmed to be the owner of the
theatre. The suit was based on the claimby Filmistan as

| essees or sub-lessees of the theatre and was exclusively
triable by the Court of Small Causes by virtue of s. 28 of
the Bonbay Rents, Hotel and Lodgi ng House Rates Control Act,
1947. Three sets of witten statenents were fil ed against
the claimnmade by Filmstan, but no reference need be nade
thereto, since at this stage in deciding appeal the nerits
of the pleas raised by the defendants are not relevant.
After issues were raised on June 20, 1966, the plaint —was
amended and additional witten statenents were filed by the
Def endant s. The | earned Judge was then requested to frane
three additional issues in view of the anended pl eadi ngs
the issues were:

1. VWether in viewof the said consent

decree in suit No. 149 of 1960 defendants Nos.

5 and 6 are debarred on principles of res

judicata fromagitating the question that the

said docunent dated Novenmber 27, 1954 as

confirmed by their letter dated January 31

L13 Sup. C/69- 17
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1955 and further confirmed by docunent dated
Decenber 1, 1960 is not a | ease?
12. Whether in viewof the said consent
decree, defendants 5 and 6 are estopped from
cont endi ng and |eading any evidence and
putting guestions in crossexani nation of
plaintiffs w tnesses to showthat the said
document dated Novenber 27, 1954 as confirned
by their letter dated January 31, 1955 and
further confirmed by docunent dated Decenber
1, 1960 is not a lease ?
13. VWhet her in respect of the terns of the
said consent. decree as also of the said
document dat ed Novenber 27, 1954, as confirned
by their |letter dated January 31, 1955 and
further confirmed by docunment dated Decenber
1, 1960 defendants Nos. 5 and 6 are debarred
from | eadi ng any evidence of the, plaintiffs
wi tnesses in view of s. 92 of the Evidence Act
o
In drawing up the additional issues not nuch care was
apparently exercised: whether a party is entitled to |ead
evidence or to put questions in cross-examnation of the
plaintiff’s wtnesses cannot formthe subject-matter of an
i ssue.
Filmstan then applied to the Court of Small Causes for an
order that issues Nos. 11, 12 & 13 be tried as prelininary
i ssues. The | earned Judge observed that the issues were not
purely of law, that in any event the case or  any part
thereof was not likely to be disposed of on these issues,
and that ordinarily in "appeal abl e cases" the Court ' shoul d,
as far as possible, decide all the issues together and that
pi eceneal trial might result in protracting the |litigation
He also observed that the issues were not of law going to
the root of the case and were on that account not capabl e of
bei ng deci ded w thout recording evidence.
A revision application against that order was dismssed in
limne by the H gh Court of Gujarat.. Wen the case reached
hearing and the evidence of a representative of Filnistan
was. being recorded, counsel for the defendants asked .in
Cross-exam nation the question whether —the "agr eenent
between the plaintiff and defendant Nos. 5 and 6 was a
commercial transaction and was not a | ease ?" The question
was objected to by counsel appearing for Fi |l mstan.
Thereafter el aborate arguments were advanced and the Tria
Judge passed an order disallow ng the objection
The objection to the question raised by Filmstan was. not
that it related to a matter to be decided by the Court’ and
on which the opinion of witnesses was irrelevant. The
obj ection was raised as
439
an attenpt to reopen the previous decision given by the
Trial Judge refusing to try issues Nos. 11, 12 & 13 as
prelimnary issues. Counsel for Filmstan contended that an
enquiry into the nature of the legal relationship arising
out of the agreenent dated Decenmber 1, 1960 "was barred by
the principle of res judicata and estoppel under the
provisions of s. 92 of the Evidence Act", since the question
was al ready concluded by the consent decree in suit No. 149
of 1960. The Trial Judge observed that he had carefully
gone through the consent decree and the registered agreenent
dat ed Decenber 1, 1960, and he found that the consent decree
had not decided that the transacti on between the parties of
the year 1954 was in the nature of a lease; that in the
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plaint in the earlier suit it was not even averred that the
rights granted were in the nature of |easehold rights; that
suit No. 149 of 1960 was for declaration of the rights of
Filmstan to exhibit notion pictures, in the theatre under
the agreement dated Novenber 27, 1954, and for an injunction
restraining the defendants fromviolating the said rights of
Fil m stan under the agreenent; and that the agreenent dated
December 1, 1960 was "not plain enough to exclude the ora
evi dence of the surrounding circunstances and conduct of the
parties to explain its terns and | anguage". Accordingly he
held that the question asked in cross-examnation of the
wi tnesses for Filmstan intended to secure disclosure of the
surroundi ng circunstances and conduct of the parties in
order to show in what manner the |anguage of the docunent
was related to the existing facts, could not be excluded.
The Court also rejected the contention that there was any
bar of estoppel, and held that evidence as to the true
nature of ‘the transacti on was not inadm ssible by virtue of
s. 92 of the Evidence Act.
Filmstan feeling dissatisfied with the order invoked the
revi sional  jurisdiction of the H gh Court of Gujarat wunder
s. 115 of’ the Code of Civil Procedure. The revision
petition was entertained and elaborate arguments wer e
advanced at the Bar.” The Hi gh Court referred to a nunber of
authorities and observed that the correctness of t he
findings of the Trial Court on issues Nos. 12 and 13 nay not
be exam ned in exercise of the powers under s. 115 of the
Code of Civil Procedure. The Court proceeded to, observe :
"The ‘question then arises for  consideration
whether in fact the subordinate Court has

decided the question of res judicata", and
that "it is true that thejurisdiction of the
Court of mall Causes to -decide di sput es

between a tenant and his landlord and | falling
within the purview of s. 28 of the Bonbay Rent
Control Act is derived froms. 28 of the said
Act, but at the same tinme if an issue/is in
barred by res judicata, then the Court has no
440
jurisdiction on principles of res judicata to
go into that question or to decide that
guestion over again to the extent to which the
Court, wviz., the trial court in the _instant
case, proposed to go into that question and
al | ow t he whol e question, that was cl osed once
for all by consent decree of Decenber 1, 1960,
to be reopened, it is proposing to exercise
the jurisdiction which is not vested in it by
I aw. It is not open to any Court of Jlaw to
try an issue over again or reopen the same if
an earlier decision operates as res “judicata.
Once the jurisdiction of the Court has been
t aken away, any proposal to reopen t he
guestion closed by the earlier decision would
be exercise of jurisdiction which is not
vested in the Court by law and to that extent
the decision would becone revisable, even if
it is the decision as to the res judicata of
an issue",

and concl uded
"It is not opento ne in revision at this
stage to express any opinion about the rights
and contentions of the parties with reference
to the agreenment of Decenber 1, 1960. But the
only thing that can be said is that so far as

f act
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the agreenent of Novenber 27, 1954, is con-
cerned, it must be held, in view of the
consent decree of Decenber 1, 1960, that that
docunent of Novenber 27, 1954, «created a

The consent decree nust be held to create a
bar of res judicata as far as the question of

docunent of Novenber 27, 1954, creatin

g a | ease

is, concerned. The | earned Judge wll not

proceed with the trial"
By s. 115 of the Code of Civil Procedure the High Court is
invested with power to call for the record of any case
deci ded by any Court subordinate to such High Court and in
which no appeal liesthereo, if such subordinate court
appears-(a) to have exercised a jurisdiction not vested in
it by law, or (b) to have failed to exercise a jurisdiction
so vested, or (c) to have acted in the exercise of its
jurisdiction illegally or with naterial irregularity, and to
make such order -in the caseas it thinks fit. Exercise of
the power is broadly subject to three inportant conditions
(1) that the decision is of a Court subordinate to the Hi gh
Court; (2) that there is a case which has been decided by
the subordinate Court; and (3) that the  subordinate Court
has exercised jurisdiction not vested init by law or to
have failed to exerci'se a jurisdiction so vested, or to have
acted in the exercise of its jurisdiction illegally or wth
material irregularity.

441

In the present case the Court of Small Causes  had only
deci ded that a question seeking information about the true
legal relationship arising out of the  document could be

permtted to 'be put to the witnesses for ~ Filnistan. The
Court gave no finding expressly or by inplication 'on the
issue of res judicata or any other issue. In the view of

the Trial Court the question whether the legal relationship
arising out of the agreenent dated Decenber 1, 1960 was in
the nature of a |lease or of other character had to be
decided at the trial and the previous judgnent being a
judgrment by consent ,’could not operate as res judicata",
for, it was not a decision of the Court, and that the
consent decree in suit No. 149 of 1960 had not deci ded that
the agreenent dated March 27, 1954, was of the nature of a
| ease, and that in the plaint in that suit it was not even
averred that it was a | ease.

The Trial Judge in overruling the objection did not” decide
any issues at the stage of recording evidence : he was not
called upon to decide any issues at that  stage. The
observations made by himobviously relate to the argunents
advanced at the Bar and can in no sense be regarded even
indirectly as a decision on any of the issues. But - the High
Court has recorded a finding that the agreenent | dated
Novermber 27, 1954, created a | ease and that the consent
decree operated as res judicata. A consent decree, accord-
ing to the decisions of this Court, does not operate as res
judi cata, because a consent decree is nmerely the record of a
contract between the parties to a suit, to which is
superadded the seal of the Court. A matter in contest in a
suit may operate as res judicata only if there is an
adjudication by the Court : the terns of s. Il of the Code
| eave no scope for a contrary view. Again it was for the
Trial Court in the first instance to decide that question
and there-after the High Court could, if the matter were
brought before it by way of appeal or in exercise of its
revi sional jurisdiction, have decided that question. In our
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judgrment, the High Court had no jurisdiction to record any
finding on the issue of res judicata in a revision
application filed against an order refusing to wuphold an
objection to certain question asked to a wtness under
exam nati on.

The true nature of the order brought before the H gh Court
and the di mensi ons of the dispute covered thereby apparently
got blurred and the H gh Court proceeded to decide matters
on which no decision was till then recorded by the Tria
Court, and which could not be decided by the Hi gh Court
until the parties had opportunity to | ead evidence thereon.
It may al so be observed that by ordering that a question may
properly to put to a witness who was bei ng exam ned, no case

was decided by the Trial Court. The expression "case" is
not limted inits inport to the entirety of the matter in
di spute in an action.

442

This Court observed in Major S, S. Khanna v. Brig. F.J.
Dillon(1) that the expression "case" is a word of
conprehensive inport : it includes a civil proceeding and is
not restricted by anything contained in s. 115 of the Code
to the entirety of the proceeding in a civil court. To

interpret the expression "case" as an entire proceeding only
and not a part of the proceeding inmposes an unwarranted
restriction on the exercise of powers of superintendence and
may result in certain cases in denying relief to the
aggrieved litigant where it is nobst needed and may result in
the perpetration of gross injustice. ~But it was not decided
in Myjor S. S Khanna's case(1l) that every order of the
Court in the course of a suit anpbunts to a case deci ded. A
case may be said to be decided, if the Court adjudicates for
the purposes of the suit sone right or obligation of the
parties in controversy; every order .in the suit cannot be
regarded as a case decided within the nmeaning of

S. 115 of the Code of Civil Procedure.

The order passed by the Hgh Court is set aside and the
Trial Court is directed to proceed and di spose of the 'suit.
We trust that the suit will be taken up early for hearing
and disposed of expeditiously. W recomend that the form
of the issues Nos. 11, 12 and 13 will be rectified by the
| earned Trial Judge.

Filmstan will pay the costs of the appeal in this Court and
in the Hi gh Court.

G C Appeal all owed.

(1) 1964 4 S.C. R 409.
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