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This appeal is preferred against the order of the

Karnat aka H gh Court answering the questionreferred to it
under Section 256(1) of the Income Tax Act in the
affirmative, i.e., in favour of the assessee and agai nst the
Revenue. The question referred to the H gh Court reads:

"Whether on the facts and in- the

ci rcunst ances of the case, the

I.T.AT. is right in llaw in

cancelling the penalty |evied by

t he I nspecting Assi st ant

Conmi ssi oner under Section

271(1) (O hol di ng t hat the

I nspecting Assistant Conmi ssioner

had no jurisdiction to | evy penalty

under Section 271(1)(c) in view of

changed provisions of |aw?"
The assessment year concerned herein is 1972-73. The Hi gh
Court followed its earlier decision in R Abdul Azeez v.
Conmi ssi oner of Inconme Tax, Karnataka (128 1.T.R 547) and
has answered the question against the Revenue. |In R Abdu
Azeez, the Karnataka H gh Court had taken the view that by
virtue of the om ssion of sub-section (2) of Section 274 by
the Taxation Laws (Anendment) Act, 1975 wth effect  from
April 1, 1976, the penalty proceedi ngs pending before the
I nspecting Assistant Conmi ssioner on WMarch 31, 1976 cannot
continue before him thereafter and that he has no
jurisdiction to continue those proceedings or to pass any
orders therein. It has been held that any orders passed by
himon or after April 1, 1976, |evying penalty, are w thout
jurisdiction. The questionis whether the said view is
correct. W think not. W are supported in saying so by the
ratio of the decision of this Court in Conmssioner of
I ncome Tax v. Dhadi Sahu (199 |.T.R 610). The facts in
Dhadi Sahu are the follow ng: the assessment years concerned
therein were 1968-69 and 1969-70. Assessnent orders were
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passed in respect of the said asessment years on February
28, 1970. The Income Tax O ficer initiated proceedings for
the inposition of penalty under Section 271(1)(c) of the Act
and the matter was referred to the Inspecting Assistant
Conmi ssi oner under Section 274(2) of the Act. On the said
date, Section 274(2) of the Act read as foll ows:

"Not wi t hst andi ng anyt hi ng cont ai ned

in clause (iii) of sub-section (1)

of Section 271, if in a case

falling under clause (c) of that

sub-section, the mninmm penalty

i nposabl e exceeds a sum of rupees

one thousand, the | ncone- Tax

Oficer shall refer the case to the

I nspecting Assistant Conmi ssi oner

who shall for the purpose, have al

the powers conferred under this
Chapter for the inposition of
penal'ty.”

Pendi ng. ‘reference of the case before the Inspecting
Assi stant Conmi'ssi oner, Section 274(2) was anended with
effect from April 1, 1971 by the Taxation Laws (Anendnent)
Act, 1970. The anended sub-section (2) read as foll ows:

"Not wi t hst andi ng anyt hi ng cont ai ned

in clause (iii) of Sub-section (1)

of Section 271, if in a case

falling under clause (c) of that

sub-section, the amunt of incone

(as determined by the Income-tax

Oficer on assessnment) in respect

of which the particulars have been

conceal ed or inaccurate particulars

have been furnished exceeds a sum

of twenty five thousand rupees, the

I ncome-tax O ficer shall refer the

case to the Inspecting  Assistant

Comm ssi oner, who shall, for the

pur pose, have al | t he power s

conferred under this Chapter for

the inposition of penalty."”

[ The words underlined by us were substituted for the
words "the m ni mum penalty inposabl e exceeds a sum of rupees
one thousand".]

On  February 15, 1975, the Inspecting Assi stant
Conmi ssi oner passed orders inposing penalties for both the
sai d assessnent years.

The assessee filed appeals before the Tri buna
contending that by virtue of the anmendment effect by

Taxation Laws (Anendrent) Act, 1970, the | nspecting
Assi stant Conmi ssioner lost jurisdiction to proceed with the
said penalty proceedings with effect from April -1, 1971

inasmuch as in the said cases, the ambunt of inconme in
respect of which the particulars have been conceal ed, was
| ess than Rupees twenty five thousand, within the meaning of
sub-section (2) of Section 274 as anended in 1970 wth
effect from April 1, 1971. The contention was that penalty
proceedi ngs cannot continue before the Inspecting Assistant
Conmi ssi oner because the essential requirement of anended
sub-section (2) was not satisfied. The Tribunal accepted the
said plea and allowed the appeal. At the instance of the
Revenue, the Tribunal stated the foll owi ng question for the
opi nion of the Orissa High Court under Section 256(1) of the
Act :

"Whet her, on the facts and

ci rcunst ances of the case and on a
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true interpretation of section 274,

as anended by the Taxation Laws

(Amrendrent ) Act, 1970, t he

I nspecting Assistant Conmi ssioner

to whom 1971, had jurisdiction to

i npose penalty.”
The High Court answered the question in favour of the
assessee whereupon the matter was brought to this Court.
This Court at the outset stated the general principle
applicable in this behalf in the foll owi ng words:

"It may be stated at the outset the

general principle is that a |aw

whi ch brings about ‘a change in the

forum does not affect pendi ng

actions unless an‘intention to the

contrary is clearly showmn. One of

the nodes by whi ch such an

intention is shown is by making a

provi'sion for change over of

proceedi ngs from the court or the

Tri bunal where they are pending to

the court or the Tribunal which

under t he new [ aw, gets

jurisdiction to try them"”
The Court then observed that once a reference was validly
nade to the Inspecting Assistant Commi'ssioner he did not
lose the jurisdiction to deal with the matter on account of
the aforesaid Amendnent Act. It pointed out that the
Amendi ng Act does not contain any provision that the
references validly pending before the Inspecting Assistant
Conmi ssi oner should be returned w thout passing any fina
order if the anpbunt of inconme in respect ~of which the
particul ars have been concealed did not exceed ' Rupees
twenty five thousand. The said  circunstance, it ' held,
supported the inference drawn by the Court that the
I nspecting Assistant Conmi ssi oner conti nued to have
jurisdiction to inmpose penalty. This Court observed:

"It is also true that no litigant

has any vested right in the matter

of procedural [|aw but, where the

guestion is of change of forum it

ceases to be a guestion of

procedure only. The forum of appea

or proceedings is a vested right as

opposed to pure procedure to be

foll owed before a particular forum

The right becomes vested when the

proceedings are initiated in the

Tribunal or the court of first

i nstance and, unl ess t he
Legi sl ature has, by express words
or by necessary i mplication

clearly so indicated, that vested
right will continue inspite of the
change of jurisdiction of the

different Tribunals or foruns."
This Court pointed out that the view taken by it is also the
view taken by Qujarat, Patna, Punjab and Haryana, Bonbay,
Cal cutta and Madhya Pradesh Hi gh Courts, whereas All ahabad
and Karnataka High Courts had taken a contrary view The
Court disapproved the contrary view taken by the All ahabad
and Karnataka Hi gh Courts and approved the view taken by the
ot her Hi gh Courts.

In our opinion, the principle underlying the said
decision is squarely applicable herein. In this case also, a
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reference was nade to the Inspecting Assistant Conm ssioner
in accordance with the law in force on the date of
reference. Once the Inspecting Assistant Comri ssioner was
thus seized of the matter, he did not |ose seizin thereof on
account of the deletion of sub-section (2) of Section 274.
This is also the principle underlying Section 6 of the
General C auses Act.

W nay also nention that in Dhadi Sahu, this Court
referred inter alia to the earlier decision of this Court in
Manuj endra Dutt v. Purendu Prasad Roy Chowdhury (A 1.R 1967
S.C 1419) which too was a case of deletion of Section 29 of
the Cal cutta Thi ka Tenancy Act, 1949 by the Anendment Act of
1953. It was held by this Court that by virtue of the said
deletion, the Controller, before whomthe proceeding was
pendi ng, was not deprived of the jurisdictionto try the
matter pending before him on the date of coming into force
of the Amending Act.

W are, therefore, of the view that the Inspecting
Assi stant 'Comm ssioner did not” lose the jurisdiction to
continue wth the proceedings pending before himon Mrch
31, 1976 by virtue of the deletion of sub-section (2) of
Section 274 by the Taxation Laws (Amendnment) Act, 1970 with
effect from April 1, 1976. He was entitled to continue with
those proceedings and pass appropriate orders according to
I aw.

Accordingly, we allow this appeal ‘and answer the
question aforenentioned in the negative, i.e., in favour of
the Revenue and against the assessee. There shall be no
order as to costs.




