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ACT:
| ndi an Penal Code, 1860--S. 302 or 304 Part |--Evidence

i ndi cated exchange  of ~hot words--Prosecution Wt nesses
del i berately suppressed the exact words used--Wether infer-
ence could be drawn that if those words were given out, it
woul d have damaged the prosecution case--Wether the words
used by the deceased and his friends caused provocation to
accused--No preneditation--1njury caused at spur of nonent
and in heat of passion proved fatal--Wether intention to
cause death can be attributed--Wether the case would fal
within the purview of s. 302 or 304 Part |.

HEADNOTE:

The appel |l ant al ongwith others was prosecuted for caus-
ing the death of Sheroo Lala. It was alleged that during the
exchange of hot words between the party of the deceased and
the party of the appellant, the appellant inflicted a stab
wound in the stomach of Sheroo with a Ranpuri knife as a
result of which he died. On trial the appellant was convict-
ed for an offence under s. 302 of the Indian Penal Code and
sentenced to inprisonment for |ife and on appeal his convic-
tion and sentence was mai ntai ned.

In the appeal to this Court, on behalf of the appell ant
it was contended; (1) that Maruti one of the accused persons
had a contused |acerated wound on the head on the right
occipital parietal region and the defence version was /that
when exchange started between Sheroo and Maruti, /first
Maruti was assaulted and then in exchange, one- another
accused took a knife and gave a blowto the deceased and
thus plea of the accused was that this injury was inflicted
on Sheroo in the exercise of right of private defence; —and
(2) that both the Courts below cane to the conclusion that
as soon as Sheroo and his party arrived near the hand-cart
of Badshah, there was a hot exchange between the two sides.
The wi tnesses examined by the prosecution have not clearly
stated what words were uttered and the trial court felt that
the | anguage was obscene and probably the wi tnesses did not
like to mention whereas the Hi gh Court felt that the wit-
nesses were not in a position to nention the exact words.
However, both the Courts did reach a conclusion that there
was a hot exchange between the two groups and, therefore, in
902




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

such a situation it could not be doubted that the party of
the accused was provocated and on such grave and sudden
provocation at the heat of the nonment, the appellant who was
carrying a knife took it out and inflicted only one bl ow and
did not even attenpt a second blow and the findings of the
both the Courts is that this happened at the spur of the
nonent without pre-neditation and in the heat of the passion
and, therefore, at best the appellant could be convicted for
an offence wunder s. 304 Part Il because in these circum
stances no intention of causing death could be attributed to
the appell ant and since he has already served for nore than
7 years of sentence, no useful purpose would be served by
sending himto serve a short period of sentence.

On behal f of the respondent-State, it was contended that
there was sone previous trouble between the parties which
furnish sone notive and this opportunity was taken to seek
vengeance.

Al'l ow ng the Appeal

HELD: /1. The conviction of the appellant is altered from
one under -s. 302 to s. 304 Part I |I.P.C. and since the
appel | ant - _hasal ready served out nore than 7 years, he is
sentenced to sentence already undergone. [909(C

2. The plea of right of private defence taken by the
accused persons including the appellant has not been accept-
ed by the Courts below. Both the Courts below have rejected
the story that it was not the appellant ‘but another accused
who wi ped out a knife and inflicted the injury on Sheroo and
that first injury was caused on Maruti. There is no evidence
to indicate that there was any material sufficient to come
to the conclusion that it was Maruti who was assaulted
first. On the contrary the consistent evidence ‘indicated
that on arrival of Sheroo it was Maruti who started the
verbal exchange and in view of this evidence, the subm ssion
that the injury was inflicated on Sherooin the exercise of
ri ght of private defence cannot be accepted. [906H 907A- B]

3. The Trial Court was right in concluding that "some-
thing provocative seens to have happened". It is /apparent
that the prosecution witnesses did not say or give out/ what
words were spoken. The only inference could be that if those
words were given out, it would have damaged the prosecution
case. [908B-(C

4. On the arrival of the complainants’ party some  hot
exchange began. Wrds were spoken, the w tnesses have  cate-
gorically stated that
903
they were speaking loudly and still prosecution wtnesses
have chosen to give excuse for not speaking out words by
saying that they could not hear those words and this clearly
goes to showthat the words used by the deceased and his
friends were such which caused provocation. Both the Courts
cane to the conclusion that there was no pre-neditation. It
was at the spur of the nonent and in the heat of passion and
it is also not disputed that only one blow was inflicted by
the present appellant and the injury ultimately caused
proved to be fatal. [908C E

5. The story of sone earlier trouble and the notive
suggested by the prosecution has not been accepted by both
the Courts belowand it is also clear that there was not a
pre-arranged plan. Admttedly it was by chance that the
party of Sheroo also chose to go to the sane spot i.e.
hand-cart of Badshah at that odd hour at night where the
appel l ant and his friends had already reached. It is not as
if seeing the deceased Sheroo and his friends that the
appel lant and his friends reached. On the contrary, Sheroo
and his friends arrived later. In this view of the mtter,
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both the Courts were right in comng to the conclusion that
hot exchange of filthy |language resulted in sone Kkind of
provocation in the heat of passion w thout preneditation
this injury was inflicted and in the circunmstances it could
not be held that it was inflicted with an intention to cause
death. The only intention which could be attributed to the
appellant in the circunstances of this case could be to
cause such bodily injury as is likely to cause death. Conse-
quently, the appellant could only be convicted for an of-
fence under s. 304 Part |. [908G H, 909A- B]

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No. 8
of 1978.

From t he Judgnent and Order-dated the 17.10.1977 of the
Bonbay High Court in Crimnal Appeal No. 1007 of 1974.
Raj i nder Singh and A K. Srivastava for the Appellant.

M N. Shroff for the Respondent.
The Judgrment of the Court was delivered by

QzA, J. This appeal has been filed after obtaining | eave
from this Court against the conviction of the appellant
under Sec. 302 and sentence of inprisonnent for life record-
ed by Additional Sessions Judge Greater Bonbay in Sessions
Case No. 204/73 and nmi ntai ned on appeal by Hi gh Court of
Bonbay by its judgnent dated 17th Oct., 1977.
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The prosecution case at thetrial was that on the md-
ni ght interveni ng between 25th/26th July, 1972 the appell ant
alongwith others went to traffic island near Bandra, situat-
ed on Linking Road where Badshah Umarbax was doing the
busi ness of vending eatables from hi s hand cart kept in that
i sland. The eatables included heavy non-vegetarian ' itemns-.
Badshah, P.W 4 was assisted in - his trade by hi s
brother-in-law Sadatali, P.W 5 and sone other servants. It
is alleged that the appellant alongwith his friends had
reached there to celebrate the victory of Carom ganme of the
Carom Cub run by accused No. 1 and on reaching near the
cart accused Nos. 1 and 4 placed order for neat and other
pr eparati ons.

As the dishes were getting ready the -deceased Sheroo
Lala cane there, driving his red Fiat Car MRT 566. By his
side was his relation Ahmedkhan, who, though cited as a
wi tness, was not exam ned at the trial, as it was reported
that he was not available. In the back seat. —sat Chutkhan
P.W 2 and Alikhan, P.W 3. It appears that Chutkan and Kal a
Topi met in a hotel in Khar and while they were | conversing,
Sheroo Lal a cane there together with Alikhan in the Car from
Santacruz side. After gossipping for sonmetinme Sheroo’ Lala
proposed to go to Badshah's hand cart on Linking Road, for
taking food. That is how all of themarrived near the ' Bads-
hah’s hand cart where the appellant and his friends had
reached earlier. This car went and stopped very near the
hand cart. The other cars which brought the appellant —-and
his friends earlier were parked there. It was at 11.45 p.m
and there were two petromax |ights burning on the hand cart.
There were also sone street lights. It is alleged that
Sheroo Lala got down fromhis car and proceeded for placing
the order and just as he did so he was stopped by Maruti,
one of the accused persons who addressed himin a | oud tone.
This was followed by heated exchange of words and suddenly
the present appellant-accused No. 1 in the courts bel ow who
was behind Maruti came forward with an open Ranmpun knife and
inflicted a stab wound in the stomach of Sheroo. The ot her
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accused al so assaulted Sheroo Lala with a stick on the head.
The other persons who were tried, it is alleged were also
there. It is alleged that in the nmeantime Chutkhan, Kala
Topi and Ahnmedkhan had come near the spot where Sheroo was
stabbed and Sheroo keeping his hand on the injury walked
towards the north and ultimately fell down in a pool of
bl ood coll ected on the spot. Chutkan, Kala Topi and Ahmedk-
han, it is alleged, got dowmn fromthe car probably to neet
the assailants but just then Maruti who was accused No. 3 in
the courts below, picked up a Sun from Badshah’s hand cart
and ai med a bl ow at Chut kan but Chutkan grappled with it and
got hurt near the thunmb on the pal m of
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his right hand. Another blow was ainmed by Maruti, but it was
warded of by Chutkhan and it is alleged that at that tine
accused No. 4 gave a blow with a banboo on the right hand of
Chut khan and accused No. 7 gave a bl ow on Ahmedkhan with an
iron bar. Ahnmedkhan fell down and sonetinme |later he went
away hinself. It is alleged that when this was happening,
Kala Topi ~renoved a banboo, from Badshah’s handcart and
started flourishing it in defence. The other also were doing
sonmet hing to defend themsel ves. According to the prosecution
in this exchange some-injuries were inflicted but so far as
the present appeal is concerned, we are not concerned wth
it as we are concerned with only the appel lant Ranesh Laxnman
Par deshi

Chutkhan and ' Kala Topi, in the nmeantinme, nmanaged to
board a taxi and went to K E.M Hospital for treatnment. They
reached the Hospital at 1.50 A M~ At about 1.20 A M accused
No. 3, who was having a bl eedinginjury on the head, visited
the Bandra Police Station alongwith accused No. 4 to | odge a
conpl ai nt agai nst Sheroo and his conpanions. S. |1 Patl, P. W
17, who was on duty at the Bandra Police Station, sent
Maruti to Podar Hospital alongwith formfor nedical exan na-
tion in the car of Subhash, another accused person.

Dr. Parandekar, P.W 15 who was attached to K EM
Hospital at the relevant tine as Casualty Medical O ficer
exam ned Kal a Topi and Chut khan whereas Dr. Muzavar, P.W 13
exam ned Maruti at Podar Hospital. In the nmeanwhile /Police
Const abl e Sawant, P.W 10, who was on patrol duty that night
cane across the injured Sheroo on the street north of the
traffic island, nortally wounded. The constable therefore
arranged for his removal to K EM Hospital where he reached
at about 2.20 AM and informed at 2.45 S.I. Patil of Bandra
Police Station about this. Dr. Parandekar - exanmined Sheroo
Lala at 2.20 A°M as an unknown person. Hi s general  condi-
tion was poor and found an incised injury on hi's person.
There was another C.L.W on the left frontal region. He was
admtted in the ward and one Dr. Aggarwal, P.W 9 exam ned
himat 2.25 A°M and found hi m dead.

S.1. Patil received a tel ephone call at 2.45 A-M  sent
by the police Constable Sawant, P.W 10. He went 'to the
Hospital inmediately and made enquiries but could not ascer-
tain the nane of Sheroo. He learnt that two pathans neaning
t hereby Chut khan and Kal a Topi were also in the Hospital. He
contacted them and questioned them They were brought down
and they identified Shetoo. The statenents which the Sub-
I nspector Patil recorded of Chutkhan is produced in the case
F.I1.R Ex. 6. After investigation, a charge-sheet was
906
filed and on trial the present appellant was convicted for
an of fence under Sec. 302 and sentenced to inprisonnent for
life and on appeal his conviction and sentence has been
mai ntai ned, and it is because of this that the present
appeal has been fil ed.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

Learned counsel appearing for the appellant nade two
submissions:) i) that Maruti one of the accused persons had
a contused | acerated wound on the head on the right occipi-
tal parietal region. The defence version was that when
exchange started between Shetoo and Maruti, it was first
that Maruti was assaulted and then in the exchange, one
another accused took out a knife and gave a blow to the
deceased and thus plea of the accused was that this injury
was inflicted on Sheroo in the exercise of right of private
defence. Alternatively it was submitted by the |earned
counsel appearing for the appellant that both the courts,
the Sessions Court and the High Court cane to the concl usion
that as soon as Sheroo and his party arrived near the hand-
cart of Badshah, there was a hot exchange between the two
sides. The witnesses exam ned by the prosecuti on have not
clearly stated what words were uttered and it was pointed
out by | earned counsel by reference to the Sessions Court’s
judgrment that the |earned Judge felt that the | anguage was
obscene and probably the witnesses did not like to nention
wher eas the Hi gh Court felt that the witnesses were not in a
position —to —mention the exact words but it was contended
that both the courts did reach a conclusion that there was a
hot exchange between the two groups. It was contended there-
fore in such a situation it could not be doubted that the
party of the accused was provoked and on. such grave and
sudden provocati on at' the heat of the nmonent, this appellant
who was carrying a knife took it out and inflicted only one
blow. It was contended that he did not even attenpt a second
blow and the finding of both the courts is that. this hap-
pened at the spur of the nonent wthout pre-meditation and
in the heat of passion. In these circunstances it was con-
tended that at best the appellant coul d be convicted for an
of fence under Sec. 304 Part |I. He has served nore. than 7
years of sentence already and being an incident of 1972, no
useful purpose would be served by sending this appellant to
serve a short period of sentence.

As regards the first question about right of private
defence, the stand taken by the accused persons including
the present appellant has not been accepted by the ‘courts
bel ow. An attenpt was nade to suggest that it was not the
present appellant but another accused who w ped out a knife
and inflicted the injury on Sheroo and in that context it
was al so suggested that first injury was caused on Meruti
but both
907
the courts below rejected that story and the learned counse
could not refer to any particular part of the evidence to
indicate that there was any material sufficient to cone to
the conclusion that it was Maruti who was assaulted first.
On the contrary the consistent evidence indicated that on
arrival of Sheroo it was Maruti who started the verba
exchange and in view of this evidence, in our opinion, the
first subm ssion made by the | earned counsel could not be
accept ed.

As regards the second contention the High Court in “its
judgment stated "no doubt whatsoever that the words nust
have been kept back by these w tnesses because they were too
vul gar and too convincing to be uttered by the witnesses in
court."

It was also contended that if it were the accused per-
sons who uttered vul gar words which m ght have caused insult
or annoyance or provocation to the witnesses they would not
have hesitated in saying what was said to themby the ac-
cused persons but the w tnesses chose not to say the exact
words as it was their party itself which started this vul gar
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verbal talk which provoked the accused-appellant. The
| earned Judges of the Hi gh Court while examining this con-
tenti on observed "when they did not uttar these words, there
was every liklihood of Sheroo having uttered these words to
provoke the accused. Even assum ng that Sheroo had provoked
by using such words accused No. 1 had no business to thrust
a Ranpuri knife inside the stomach of Shetoo in exchange of
words." Sinmilarly |earned Sessions Judge ultimately held
"but suddenly in the heat of passion, accused No. 1 nay have
t hought of taking out in his hand and inflicted the injury"
and therefore | earned Judge found that other accused persons
could not be inmputed with the intention of causing death. As
regards the words uttered during the exchange the |earned
Judge observed after referring to the relevant portions of
evi dence of w tnesses" one cannot but feel that the w tness-
es are deliberately not speaking of it. Sonething provoca-
tive seenms to have happened but they want to keep it away
fromthe court, on that ground that evidence. given by these
wi tnesses’ will have to be exami ned with suspicion and cau-
tion."

It is therefore clear that both the courts the tria
court and the Hi gh Court were of the viewthat the words
spoken in the hot exchange between the two groups have been
suppressed by the prosecution wtnesses. The |earned Ses-
sions Judge felt that the words were such which mght have
caused provocation and it is only because of this that the
prosecution wtnesses are trying to keep back these words.
Learned counsel for the appellant contended ‘that if the
provocative
908
words were used by the accused persons,  the  prosecution
wi tnesses may not have kept it back but the only reason for
the prosecution wtnesses not to say what were the words
spoken, appears to be what the | earned Sessions Judge felt
when he observed what has been quoted above. It appears that
this contention of the | earned counsel appears to be  cor-
rect. The | earned Judge was right in reaching this/ conclu-
sion as it is apparent that the prosecution wtnesses did
not say or gave out what words were spoken, the only “infer-
ence could be that if those words were given-out, it would
have danmaged the prosecution case. The |earned Sessions
Judge felt that "something provocative seens to have hap-
pened. "

We are therefore left with no option but to look to the
incident that on the arrival of the conplainants’ party sone
hot exchange began. Words were spoken, the w tnesses have
categorically stated that they were speaking Iloudly and
still prosecution witnesses have chosen to give excuse. for
not speaking out the words by saying that they  could not
hear those words and this clearly goes to show that the
words used by the deceased and his friends were such which
caused provocation. Both the courts came to the concl usion
that there was no pre-nmeditation. It was at the spur of the
nmonent and in the heat of passion and it is also not disput-
ed that only one blow was inflicted by the present appellant
and the injury ultimately caused proved tobe fatal. Learned
counsel referred to series of decisions of this Court and
contended that in such a situation when under provocation
wi thout pre-neditation and in the heat of passion, on the
spur of moment one injury is inflicted, it could not be said
that the accused had the intention of causing death and this
is what has been propounded in nunber of decisions of this
Court.

Learned counsel for the State, on the other hand, con-
tended that there was sone previous trouble between the
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parties and that furnish sone notive and on that basis an
attenpt was nade to contend that this opportunity was taken
to seek vengeance. This story of sonme earlier trouble and
the notive suggested by the prosecution has not been accept-
ed by both the courts below and it is also clear that there
was not a pre-arranged plan. Admittedly it was by chance
that the party of Sheroo also chose to go to the same spot
i.e. hand-cart of Badshah at that odd hour at night where
the appellant and his friends had already reached. It is not
as if seeing the deceased Sheroo and his friends that the
appel lant and his friends reached. On the contrary Sheroo
and his friends arrived later. In this viewof the nmatter
both the courts were fight in comng to the conclusion that
hot exchange of

909

filthy language resulted in some kind of provocation and in
the heat of passion wi thout pre-meditation this injury was
inflicted and inthe circunstances it could not be held that
it was inflicted with an intention to cause death. The only
i ntention which could be attributed to the appellant in the
circunstances —of this case could be to cause such bodily
infjury as is likely to cause death. Consequently the appel-
lant could only be convicted for an offence under Sec. 304
Part | but as the appell ant has already served out nore than
7 years, in our opinion, the sentence already undergone will
neet the ends of justice. The appeal is therefore allowed,
the conviction of the appellant is altered from one under
sec. 302 to Sec. 304 Part | and sentenced to sentence al-
ready undergone. I|f the appellant is in custody, he shall be
set at liberty forthwth.

A P.J. Appeal al -
| owed.
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