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| nvest nent conpany-Deal'er or Investor-M xed question of |aw
and fact-Legal effect of facts found, a question of |aw

HEADNOTE:

The appellant conmpany was incorporated as an investnent
conpany which by its nenorandum of association enabled it,

inter alia, to deal in investnments and properties. For the
pur poses of assessnent to income-tax the appellant clainmed,

for the assessnent year in question, to be treated as an
investor and not as a ,dealer on the ground that it did not
carry on any business in the purchase or sale of shares,
securities or properties. The |Inconetax Appellate  Tribuna

hel d that according to the conmpany’'s menor andum  of
association and its own assertions made all along in the
past, it should be treated as a dealer in investnents and
properties and that its incone arising fromthe sales of
shares and properties shoul d be taxed as business profits:
The appellant’s applications for a reference to the Hi gh
Court were rejected on the ground that no question of [|aw
arose out of the order of the Tribunal

Hel d, that the question whether the appellant’s business
amount ed to dealing in shares and properties or to
investnent, is a mxed question of |law and fact and that the
| egal effect of the facts found by the Tribunal as a result
of which the appellant could be treated as a dealer or an
i nvestor, is a question of |aw

Accordingly, the order of the Hi gh Court was set aside and
the case renmtted to the High Court for directing the
Tribunal to state a case

(1) [21944] 12 1.T.R 393.
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Meenakshi MIlls, Mudurai v. Comm ssioner of |nconme Tax,
Madras, (1956) S.C.R 691, applied.
Case | aw revi ewed.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No.
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153 of 1954.

Appeal by special |eave fromthe judgnent and order dated
January 15, 1952, of the Bonbay Hi gh Court in Incone-Tax
Application No. 54 of 1951.

R J. Kolah, J. B. Dadachanji, S. N. Andley and Raneshwar
Nat h, for the appellant.

C. K. Daphtary, Solicitor-General of India, G N Joshi
and R H. Dhebar, for the respondent.

1957. May 22. The Judgnment of the Court was delivered by
KAPUR J.-This is an appeal by the assessee by special |eave
and the question for decision is whether questions of |aw,
if any, arise out of the order of the Appellate Tribunal

The facts giving rise to the appeal are that the petitioner
conpany was incorporated on July 29,1924, as an investnent
conpany, the objects of which are set out inel. 1l of the
menor andum of associ ation and nore particularly in sub-cls.
1, 2, 15 and 16 of ‘that cl ause.~ The assessment years under
review, are 1943-44 to 1948-49, excepting the year 1947-48.
According to its petition made in the H gh Court of Bonbay,
the petitioner conpany dealt with its assets as foll ows:
"The Petitioner Conpany purchased during the period 1st July
1925 to 30th June 1928 shares of the value of Rs.
1,86,47,789/- major portion of which was conprised of shares
in the Sassoon Goup of MIls. During the year ended 30th
June 1929 the Petitioner Conpany pronoted two conpanies
known as Loyal MIls Ltd. and Hamilton Studios Ltd. and took
over all their shares of the value of Rs. 10 1/2 | acs. In
the year 1930, the Petitioner Conpany purchased shares of
Rs. 1,33,930. During the period of 9 years from 1st July
1930 to 30th July 1939 no purchases were made. with the
exception of a few shares of Loyal MIIls Ltd.,
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taken over fromthe staff of E. D. Sassoon & Co. Ltd., who
retired from service. |In the year ended 30th June 1940

reconstructi on scheme of the Appollo MIIls Ltd., took place
under which debentures held by the Petitioner Conpany in the
Appollo MIls Ltd., were redeened and the proceeds were
reinvested in the new issue of shares nade by the Appollo
MIls Ltd. Qut of the purchases of the value of Rs. 2,794
made by the Petitioner Conpany during the year ended 30th
June 1941 Rs. 2,000/- was the value of shares of the Loyal
MIlls Ltd., taken over fromthe retiring staff. In the year
ended 30th June 1943 the Petitioner Conpany took over from
the David MIls Co. Ltd., shares of The Associ ated Buil di ng
Co., of the value of Rs. 56,700/-. After this there were no
purchases at all to this date excepting purchases of the
value of Rs. 34,954 during the year ended 30th June, 1946.

The sales are contained in para 3 (b) which may be quot ed:

“ In relation to the purchases made by the Petitioner
Conpany as stated above no appreciable sales of shares were
made during the period 29th July 1924 to 30th June 1942, the
sal es made in the year ended 30th June 1929 of the value of
Rs. 1,229,333 included shares of the value of "Rs. 45,000 in
the Loyal MIIls Ltd., sold to the nmenbers of the staff —and
shares of the value of Rs. 83,833 representing sterling
i nvestments handed over to the creditors of the Petitioner
Conpany in part repaynment of the |oan taken fromthemin the
year ended 30th June 1931, shares of the value of Rs.
7,48, 356 were handed over to the creditors in paynent of the
| oan granted by them Fromthe year ended 30th June 1943 E
D. Sassoon & Co. Ltd., started relinquishing the nanaging
agencies of the various MIIls under their agency and the
shares held by the Petitioner Conpany in the Sassoon G oup
of MIIls were handed over to the respective purchasers of
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the MIls agencies.
This gives the history of the acquisition and disposal of
shares and al so how the various transactions were entered
into and why. Prior to 1940 the assessee conpany mnmde a
claimevery year for being treated as
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a dealer in investnments and properties but this contention
was consistently repelled and upto the assessnent year 1939-
40 the assessee conpany was assessed on the basis of being
an investor but it appears that for the assessnment year
1940-41 and the two followi ng years 1941-42 and 1942-43 the
Department accepting the plea of the assessee conpany
treated it as a dealer in shares, securities and imovable
properties and assessed it on that basis. For these years
and for the assessnent year 1943-44 the conpany nade its
Return on that basis. But after the Return had been filed
for the vyear 1943-44 the assessee conpany wthdrew its
Return and filed a revised Return on March 7, 1944,
contending that it was not a dealer but nerely an investor.
Along with the Return it filed a letter dated March 6, 1944,
in whichinteralia it stated:

"The Return of Total Incone which was subnitted wth the
Conpany’s letter of 25th May 1943 was prepared in conformty
with the ruling of ‘the Income. tax Officer in the 1940-41
assessment that the conpany was to be assessed as a dealer
in investments. Since that Return was submitted the Centra
Board of Revenue has deci ded that the Conpany is an |nvest-
ment Hol di ng Conpany and accordi ngly an anmended Return of
Total |Incone under Section 22 (1) of the Indian_ |ncone-tax
Act is submtted herewith on which the assessnent for 1943-
44 may be based, as on this particular questionthe conpany
obvi ously cannot have one status for Excess Profits Tax and
anot her for Inconme-tax. "

It was al so contended that it never carried on any business
in the purchase or sale of shares, securities or properties
and therefore prayed that in viewof the order  of the
Central Board of Revenue nmde on its application under s.
26(1) of the Excess Profits Tax Act it should be  assessed
for inconme-tax purpose as an investor and not as-a dealer

The Incone-tax Oficer rejected this plea and " held the
investnments as the stock-in-trade of its business therein
which it carried on during the ’previous year’ also ". ~ The

conpany t ook an appeal to the Appel | ate Assi st ant
Conmi ssi oner which was di sm ssed and the
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order of the Incone-tax O ficer upheld. It then appealed to
the Income-tax Appellate Tribunal, Bombay, where  the sane
contentions were raised but were, repelled. The Tri buna
sai d:

" The conpany having itself raised the point in ~all the
prior years that it was a dealer in investnments and
properties, it would appear to be difficult to wunderstand

why the conpany now seeks to get the position changed and
desires the Inconme-tax Officer to treat it as if it was —not
dealing in shares, securities and i moveabl e properties.™
The Tribunal after holding that the conpany was under no
nm sappr ehensi on when it claimed to be a deal er in
investnments in the earlier years because it was then always
incurring | osses and that the present contention was raised
because it made "substantial profits" said:

"but we have no doubt that, according to the conpany’s
menor andum of association and its own assertions nade al
along in the past, the assessee conpany is a ’'dealer in
i nvestments and properties and the income arising to it on
the sale thereof has been rightly held by the Income-tax
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Oficer to be business profits liable to tax wunder the
ordi nary provisions of the Income-tax Act."

Thus the grounds on which the case was deci ded agai nst the
assessee were (1) that the assessee clained to be a dealer
or an investor according as it incurred |osses or made
profits and (2) that because of the objects contained in the
menor andum of associ ati on and because of its assertion nade
in the past as being a dealer the assessee could not be held
to be an investor.

The conpany then applied to the Appellate Tribunal under s.
66(1) of the Indian Incone-tax Act for a reference of the
foll owi ng questions for the opinion of the H gh Court:

"(1) \Whether on the facts and in the circunstances of the
case the assessee conpany can rightly be treated as a deal er
in investnments and properties; and
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(2)Whether the profits and | osses arising fromthe sale of
shares, securities and i nmoveabl e properties of the assessee
conpany can be taxed as-business profits.”

This prayer was rejected because in the opinion -of the
Tri bunal no question of |aw arose out of its order. It said

" The Tribunal did not decide this point nerely because the
conpany’s nenorandum of  association gave power to the
conpany to deal in investnents and properties, but it was
actually found that the conpany had dealt in investnents and
properties throughout and had also all along in the past
asserted t hat it was a dealer “in i nvest ment s and
properties.”
This was nore than it had said in its appellate order
The assessee conpany then made an application under s. 66(2)
of the Indian Incone-tax Act for requiring the Appellate
Tribunal to state the case and refer it to the Hi gh Court
but this application was disnissed, and then the | conpany
obt ai ned special |eave to appeal to this Court.
Counsel for the assessee conpany contends that the questions
of law arise out of the order of (the Tribunal because the
Tribunal has ignored the docunentary evidence  produced
before it, has based it decision onirrelevant matters, has
failed to consider crucial facts and has m sdirected itself
by assuming that the petitioner was a dealer fromthe very
beginning which was contrary to the documents produced
before it.
Section 66 (1) of the Income-tax Act (hereinafter terned the
Act) provides that any assessee may require the Appellate
Tribunal to refer to the H gh Court any question  of |aw
arising out of its appellate order and it is the statutory
duty of the Appellate Tribunal to draft the statenent of the
case and refer the question of law arising out of such order
to the High Court but the primary requirenment is that /'there
nmust be a question of |law arising out of the order: Shoul d
the Tribunal refuse to state the case as required under s.
66(1) of the Act on the ground that no question of [|aw
arises, the assessee has the right to apply to the Hi gh

5

Court requiring the Appellate Tribunal to state a case and
refer it to the Hgh Court but again the essentia
consi deration is the existence of a question of |aw arising
out of the order.

To draw a line between what is a question of |aw and what is

a question of fact is not always easy. It is difficult to
define this distinction which has given rise to a nunber of
decisions, which it will be useful to discuss at this stage.

In Stanley v. Granophone and Typewiter, Limted(1l) the
Master of the Rolls discussed this question as follows :
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“ It is undoubtedly true that, if the Conmi ssioners find a
fact, it is not open to this court to question that finding
unl ess there is no evidence to support it. If, however, the
Commi ssioners state the evidence which was before them and
add that upon such evidence they hold that certain results
follow, 1 think it 1is open, and was intended by the
Conmi ssioners that it should be open, to the court to say
whet her the evidence justified what the Conmi ssioners held."
These observations were explained by Hamlton J. in The
Anerican Thread Co. v. Joyce (2) as inplying that by giving
t he material on which their finding was based t he
Conmi ssioners were inviting the court to determ ne whether
on that material they could reason. ably arrive at the
concl usion on which they did arrive. The House of Lords on
appeal categorically confirmed that the Courts had no
jurisdiction over conclusions of fact except to see whether
there was evidence to justify themand that proper |ega
princi pl es had been appli ed.

Lord Cerk in-Californian Copper Syndicate v. Harris (3) has
| aid down the test in the follow ng words:

" the question to be deternined being-Is the sum of gain
that has been made a nere enhancenent of value by realising
a security, or is it a gain nade in an

(1) (1908) 5 T.C. 358, 374.

(2) (1911) 6 T.C. /1.

(3) (1904) 5 T.C 159, 166.
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operation of business in carrying out a schene for profit-
maki ng. "

In that case the objects set out in the  menorandum of
association pointed distinctly to a highly speculative
busi ness and t he node of actual procedure of the conmpany was
al so directed in the sane direction. Taki ng into
consi deration the course of dealing of the shares by the
conpany and also that the turning of -investment to account
was not merely incidental but was an essential feature of
the busi ness, specul ati on bei ng anong the appoi nted neans of
the conpany’s business the court came to the conclusion that
the conpany was carrying on a business.

The Lord President in a Scottish case Cayzer, Irvine & Co.,
Ltd. v. Commissioners of Inland Revenue (1) stated the
grounds on which the court can interfere with the finding of
t he Commi ssioner as foll ows:

“ 1 think we have jurisdiction to entertain the question  at
law, which is whether the najority of the Conmi ssioners were
warranted on -the evidence in deternmning as they did. At
the narrowest it is always open to this Court in~  a Stated
Case to review a finding in fact on the ground that there is
no evidence to support it."

Lord Parker in Farmer v. Trustees of the Late WIIliam Cotton
(2) after referring to the difficulty of distinguishing
bet ween a question of fact and a question of |aw observed:

" Where all the material facts are fully found, and the only
guestion is whether the facts are such as to bring the case
within the provisions properly construed of sone statutory
enactment, the question is one of law only."

But this statement of the | aw was considerably nodified in
Inl and Revenue Conmissioners v. Lysaght (3) where it was
held that if the issue before the court could be described
as a "question of degree" the conclusion nust be a question
of fact.

(1) (1942) 24 T.C. 491, 501.

(2) [1915] A C 922,932.

(3) [1928] A.C. 234.

57
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The Conmmi ssioners of Inland Revenue v. The Korean Syndi cate,
Ltd. (1) was a case where a syndicate was registered for the
purpose of acquiring and working concessions and turning
them to account, and of investing and dealing wth nonies
not inmediately required. The syndicate acquired part of a
right to a concession in Korea and then under an agreenent
described as a "lease", in consideration of receiving sums
of noney termed "royalties" but which wer e really
percentages of profits nmade by assignee conpany, assigned
the |l ease to a devel opment conpany. Sone noneys which were
received from sale of «certain shares obtained by the
syndi cate in exchange for shares originally acquired in the
m ni ng conpany were deposited in a bank. The activities of
the conmpany were during the relevant period confined to
receiving the bank interest and royalties, distributing the
anount anongst its shareholders as dividend. The question
for decision was whether the syndicate was carrying on a
busi ness and was therefore liable to excess profits duty.
Fromthese facts it -was concluded that they were carrying on
a busi ness.

At ki nson ~L.J. pointed outat p. 204 that nerely because a
conpany is incorporated it does not necessarily follow that
it is carrying on business.- Its menorandum only shows that
the conpany was incorporated for a particular purpose but
taking into consideration the surrounding circunstances and
facts of the case it was concluded that the conpany was
carrying on a business.

In Great Western Railway Conpany v. Bater (2) the question
for decision was whether a clerk held a -public office to
fall wthin Sch. E It was held that the determ nation by
the Comm ssioners of questions of pure fact are not to be
di sturbed unless it should appear that there was no evi dence
bef ore them upon whi ch they, as reasonable nmen, could arrive
at the conclusion which they cane to. Lord Atkinson said:

" What | have many times in this House protested against is
the attenmpt to secure for a finding on a m xed question of
| aw and fact the unassailability

(1) (1921) 12 T.C, 181. (2) (1922) 8 T.C 231, 244.

8
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whi ch belongs only to a finding on questions of pure fact.
This is sought to be affected by styling the finding on a
m xed question of |aw and fact a finding of fact."

According to the dictumof Lord Wenbury the question for
the Court was whether on the facts found and stated by the
Commi ssioners the clerk held the office within the  meaning
of the Act which was a question of

I aw.

In Lysaght v. The Conm ssioners of Inland Revenue (1) the
guestion for decision was whether the assessee was a
resident and ordinarily resident in United Kingdom in the
year of assessnent. Lord Buckmaster said:

" The distinction between questions of fact and questions of
law is difficult to It is, of course, true that if the
ci rcunst ances found by the Conmi ssioners in the Special Case
are incapable of constituting residence their conclusion
cannot be protected by saying that it is a conclusion of
fact since there are no materials upon which that conclusion
could depend. But if the incidents relating to visits in
this country are of such a nature that they m ght constitute
resi dence, and their prolonged or repeated repetition would
certainly produce that result, then the matter nust be a
matter of degree; and the determ nation of whether or not
the degree extends so far as to make a man resident or
ordinarily resident here is for the Conm ssioners and it is
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not for the Courts to say whether they would have reached
t he same concl usion.”

Jones v. Leem ng(2) was a case where the respondent wth
three other -persons obtained an option to purchase a rubber
estate in the Mlay Peninsula. That estate along wth
another was sold at a profit. The Conm ssioners found that
the respondent had acquired the property with the sole
object of turning it over again at a profit and at no tine
had he the intention of holding it. This transaction was
held not to be in the nature of trade nor the profits
arising therefrom in the nature of incone but they were
accretions to

(1) (1928) 13 T.C. 511, 533, 534.

(2) [1930] A.C. 4I5.
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capital and therefore not subject to tax under Case VI of
Sch. D.

In Cameron v. Prendergast (1) the following test was laid
down by Vi'scount Maugham

" Inferences fromfacts stated by the Conmi ssioners are

matters of law, and can be questioned on appeal. The sane
remark is true as to the construction of docunents. |If the
Commi ssi oner s state t he
EVIAENCE. . .. . e it is

open to the court to differ fromsuch holding."

In Bonford v. GCsborne (2) a farmwas working as a m xed farm
but as a single unit. The question for decision was whet her
the assessment could be apporti oned one part being assessed
as a farmand the other as a nursery. Viscount Sinon laid
down the test in the follow ng words:

" No doubt there are many cases in which Conm ssioners,
havi ng had proved or admtted before thema series of facts,
nay deduce therefrom further conclusions whi.ch are
thensel ves conclusions of pure fact. In such cases,
however, the determi nation in point of lawis that the facts
proved or admitted provide evidence to support the

Comm ssioner’s conclusions."” It was also held that this
guestion was a m xed question of |aw and fact.
Du Parcqg J. in J. H Bean v. Doncaster Amal ganmat ed

Collieries Ltd.(3) held the following to be the test for
det erm ni ng whet her the question is one of fact or | aw

" Unl ess the Conm ssioners, having found the relevant facts
and put to thensel ves the proper question, have proceeded to
give the right answer, they nmay be said, on this wview, ~to
have erred in point of law. If an inference fromfacts does
not logically accord with and follow fromthem then one
must say that there is no evidence to support it. To come
to a conclusion which there is no evidence to support is to
make an error in law "

(1) [1940] 2 AIl EER 35, 40. (3) [1944] 2 Al ER 279,
284.

(2) [1941] 2 Al E.R 426, 430.
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In Edward v. Bairstow (1) the respondent enbarked upon a
joint venture to purchase a spinning plant with the object
of holding it for quick resale and at a profit. The Cenera
Comm ssioners found that there was no venture in the nature
of trade but the court held that the facts found Ied
inevitably to the conclusion that the transaction was a
venture in the nature of trade and that the Conm ssioners’
inference to the contrary was erroneous.

Lord Sinonds observed at p. 54 that:

" To say that a transaction is, or is not, an adventure in
the nature of trade is to say that it has, or has not, the
characteristics which distinguish such an adventure. But it
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is a question of law, not of fact, what are t hose
characteristics.........

At p. 55 Lord Radcliffe pointed out:

"I think that it is a question of |aw what nmeaning is to be
gi ven to the words of the Incone Tax Act "trade,
manuf acture, adventure or concern in the nature of trade”
and for that natter what constitutes "profits or gains"
arising fromit. Here we have a statutory phrase involving
a charge of tax, and it is for the courts to interpret its
nmeani ng, having regard to the context in which it occurs,
and to the principles which they bring to bear on the
meani ng of incone.” and then at p. 57 laid down the test in
the follow ng words:

" Wien the case conmes before the court, it is its duty to
exam ne the determ nation having regard to its know edge of
the relevant law. |If the case contains anything ex facie
which is bad | aw and which bears on the determnation, it
is, obviously, erroneous in point of law But, wthout any
such m sconception appearing ex facie, it nay be that the
facts found are such that no person acting judicially and
properly —instructed as tothe relevant |aw could have cone
to the determnation under appeal."

The dicta of Warrington L.J. in Cooper v. Stubbs (2) that
intervention by a court i's proper only:

(1) [1955] 3 Al E/R 48.

(2) [1925] 2 K. B. 753, 768, 772.
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m ssioners have cone to their conclusion wthout evidence
whi ch should support it, that is to say, have conme to a
conclusion which on the evidence no reason-’ able person
could arrive at, or have misdirected thensel ves-in point of
law. " and of Atkin L.J. that:

to one conclusion of law .." were quoted with approval by
Lord Radcliffe at pp. 56 and 57.

A review of these authorities shows that though the English
decisions began with a broad definition of what are
guestions of law, ultimtely the House of Lords decided that
a "matter of degree" is a question of fact and it 'has’' also
been decided that a finding by the Commi ssioners of a fact
under a misapprehension of law or. want of  evidence to
support a finding are both questions of |aw

The Privy Council in Comm ssioner of I'ncome-t ax V.
Laxm narai n Badridas (1) said:

" No question of law was involved; nor is it possible to
turn a nmere question of fact into a question of [law by
asking whether as a matter of law the officer cane to a
correct conclusion upon a matter of fact. "

Bose J. in Seth Suwallal Chhogalal v. Conm ssioner of
I ncome-tax(2) stated the test as follows:

" Afact is a fact irrespective of the evidence by which it
is proved. The only tine a question of |law can “arise in
such a case is when it is alleged that there is no materia
on which the conclusion can be based or no sufficient
material ."

Sufficiency of evidence was explained to nmean whether the
I ncome-tax authority considered its existence so probable
that a prudent man ought under the circunstances of the case
to act upon the supposition that it exists.

The question for decision in Dhirajlal Grdharilal wv.
Conmi ssi oner of Income-tax, Bombay(3) was whether a Hindu
undi vided fam |y was carrying on business in

(1) [21937] 51.T.R 170, 179. (3) [1954] 26 |.T.R 736.

(2) [1949] 17 I.T.R 269, 277.
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shares and it was held that this was a question of fact but
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if the Appellate Tribunal decided the question by taking
into consideration materials which are irrelevant to the
enquiry or partly relevant and partly irrelevant or based
its decision partly on conjectures then in such a situation
an issue of |aw arises, which would be subject to review by
the court and the finding given by the Tribunal would be
vitiated.

The result of the authorities is that inference from facts
woul d be a question of fact or of |aw according as the point
for determination is one of pure fact or a mixed question of
law and fact and that a finding of fact w thout evidence to
support it or if based on relevant and irrelevant matters is
not unassail abl e.

The limts of the boundary dividing questions of fact and
guestions of law were laid down by this court in Meenaksh

MIlls, Madurai v. Comm ssioner of Income-tax, Mdras (1)
where the question for decision was whether certain profits
made and shown in the name of certain internmediaries were in
fact profits actually earned by the assessee or the
i nt ernedi'aries. Taking the course of dealings and the
ext ent of the transaction and the position of t he
intermediaries and all the evidence into consideration the
Tri bunal cane to the conclusion that the internediaries were
dunmi es brought into existence by the appellant for
concealing the true anmobunt of profits and that the sales in
their name were sham and fictitious and profits were
actually earned by the assessee. The test laid down by this
Court is to be ‘found in the various passages in that
j udgrent . At p. 701 Venkataranma Ayyar J. pointed out that
questions of fact are not opento review by the court unless
they are unsupported by any evidence or are perverse. At p.
706 it was observed

" In between the domai ns occupi ed respectively by questions
of fact and of law, there is a large area in which both
these questions run into each other, forming so to say,
enclaves within each other. The questions that arise for
determ nation in that area are known as m xed questions of
law and fact. These questions i nvol ve first the
ascertainment of facts on the evidence adduced and then a
determnination of the

(1) [1956] S.C.R 691
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rights of the parties on an application of the appropriate
principles of lawto the facts ascertai ned.

The | aw was thus summed up at p. 720:

(1) Wen the point for deternmination is a pure question of
| aw such as construction of a statute or document of title,
the decision of the Tribunal is open to reference to. the
court under s. 66 (1).

(2) Wen the point for determnation is a m xed question of
law and fact, while the finding of the Tribunal on'the facts
found is final its decision as to the legal effect of that
finding is a question of |aw which can be reviewed by the
court.

(3) Afinding on a question of fact is open to attack under
s. 66 (1) as erroneous in lawif there is no evidence to
support it or if it is perverse.

(4) Wen the finding is one of fact, the fact that it is
itself an inference fromother basic facts will not alter
its character as one of fact.

In the instant case the Appellate Tribunal in its appellate
order has set out the anobunt of profits nmade by the assessee
conpany in the years of assessnment 1943-44 to 1948-49. It
has al so nentioned the inconsistent positions taken up by
the assessee in first claimng to be a dealer and then to be
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an investor which according to the Tribunal was due to the
fact that it was incurring losses in the earlier years and
had begun meki ng profits when the claimof being an investor
was put forward. But the two basic facts on which the
Tri bunal has based its findings are:

(1) the objects set out in the menorandum of association of
t he assessee conpany;

(2) the previous assertion by the assessee conpany that it
was a dealer in investments and not nerely an investor.
Counsel for the assessee relies on the decision of Kishan
Prasad & Co., Ltd. v. Comm ssioner of |Inconetax, Punjab (1)
where this Court held that the circunmstance whether a
transaction is or is not within the powers of the conpany
has no bearing on the nature of the transaction or on the
guestion whether the profits arising therefromare capita
or revenue income and, therefore, it is contended that the
Tri bunal has
(1) [2955] 27 I.T.R 49.
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relied upon-an irrel evant circunstance. Counsel for Revenue
on the other hand refer to the judgnment in Lakshm narayan
Ram Gopal v. Covernnment of Hyderabad (1) where the objects
of an incorporated conpany were held not to be conclusive
but relevant for the purpose of determining the nature and
scope of its activities. Merely because the conpany has
within its objects the dealing in investnent in shares does
not give to it the characteristics of a dealer in shares.
But if other circunmstances are proved it nmay be a relevant
consi deration for the purpose of determ ning the nature of
activities of an assessee. Wiuether in the instant case it

wi || have any rel evance because of other materials on which
the assessee conmpany was relying in support of its case that
it was nerely an investor and not a dealer will have to be

consi dered when the suggested questions of |aw are answered.
As to what are the characteristics of the business of
dealing in shares or that of an investor is a m xed guestion
of fact and law. What is the legal effect of the facts
found by the Tribunal and whether as a result the assessee
can be terned a dealer or an investor is itself a question
of I aw.

The questions of law that arise out of the order of the
Tri bunal are:

(1)Whether there are any nmaterials on the record to support
the finding of the Incone-tax Oficer that the assessee
conpany was a dealer in shares, securities. and i moveabl e
property during the assessnent year in question ?

(2)Whether the profits and | osses arising fromthe sale of
shares, securities and i mmoveabl e properties of the assessee
conpany can be taxed as business profits ?

We woul d therefore allow this appeal, set aside the order of
the High Court and remt the case to the Hgh Court for
directing the Tribunal to state a case on the aforesaid two
guestions. The appellant will have its costs in this Court
and in the Hgh Court for the proceedings so far taken
Further costs will be in the discretion of the H gh Court.
Appeal allowed. Case renitted.

(1) [1955] I.S.C R 393; [1954] 25 |I.T.R 449.
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