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ACT:

Practice--Order of H gh Court disnmissing petition for
issue of wit of habeas corpus--Petition to Supreme Court
under Art. 32--Order of High Court if res judicata.

Constitution of India, 1950, Art. 359--1f President can
i ssue nore than one order--Order--applicable ‘only to
foreigners--If violative of Art 14.

Foreigners Act (31 of 1946)., s. - 3(2) (g)--Detention
under for investigation into conspiracy to snuggle gold--If
mal a fide.

Suprenme Court Rules, O35, rr. 3 and 4 Scope of.

HEADNOTE

After the President of India issued a Proclamation of
Enmergency wunder Art. 352(1) of the Constitution.in October
1962, he issued two orders under Art. 359(1) which were
subsequently anmended. By one, as anended, the right of a
foreigner to nove any court for the enforcenment of the
rights conferred by Arts. 14, 21 and 22 of the Constitution
was suspended during the period of emergency. By the other
order, as anmended, the right of any person to nobve any court
for the enforcenment of the rights conferred by Arts. 14, 21
and 22 was suspended anong the per of energency, if such
person was deprived of any such 'rights under the Defence of
I ndia Ordi nance, 1962, or any rule or order thereunder

In 1964, the petitioner, who was a Pakistani national, was
arrested for an offence under the Indian Custons Act, 1962.
When he was about to be enlarged on bail he was detai ned by

an order under s. 3 (2) (g) of the, Foreigners Act, 1946.
According to the respondent, the petitioner was detained as
investigation was in progress in respect of a case of
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conspiracy to snuggle gold, in which the petitioner was
i nvol ved. Thereafter, he was tried and convicted for the
of fence under the Custons Act and sentenced to 9 nonths
i mprisonnent. Before the expiry of the term of inprisonment
he noved the Hi gh Court for the issue of a wit of habeas
corpus, but the petition was dism ssed. After serving the
sentence he noved this Court, under Art. 32, again for the
issue of a wit of habeas, corpus raising now contentions as
to the validity of s. 3(2) (g) of the Foreigners Act and the
President’s order under Art.359(1), relating to foreigners.
HELD (Per Subba Rao, C. J. Hidayatullah, Sikri and Shel at,
JJ.): (1) The order of the Hi gh Court does not operate as
res judicata, either because it is not a judgnent or because
the principle is not applicable to a fundanmentally | aw ess
order, and this Court has to decide the petition on nerits.
[277 DO

In the case of ~a H gh Court; when it functions as a
Di vi sional, Bench it speaks for the entire court, and
therefore, it cannot set aside the order nmade by another
Di vi sional Bench in a petition for a wit of habeas corpus,
except on fresh evidence. ~But when the person detained

272

files an original petition for habeas corpus before this
Court under Art. 32, the order of-the Hgh Court wll not
operate as res judicata. |If the doctrine of res judicata is
applicable in such a case so would be the doctrine of
constructive res judicata, and, if a petitioner could have
raised a contention which would rmake the detention order
"fundamental ly | aw ess, but did not do so in the H gh Court,
it would be deened to have been raised, and this Court,
t hough enjoined by the Constitution to protect the right of
a person illegally detained, may becone powerless to do so.
[276 F-H, 277 A-C

Daryao v. State of U P. [1962] 1 S.C.R 574, referred to.

(2) Article 359 enmpowers the President to make an order for
the purpose nentioned therein, and as the singular includes
the plural,, he can make different orders applicable to
different groups of persons. There is nothing in the,
Article which prevents the President from restricting the
scope of an order to a class of persons, nanely, foreigners.
[280 A-C

(3) There is a distinction between the President’s order
and the effect of that order. Under Art. 359(1) the
President can only nake an order which is valid. If the
order does not violate Art. 14 it can validly take away the
right to nove the court to enforce Art. 14. But an order
maki ng an unjustified discrimnation in suspending the right
to move a court under Art. 14 itself, will be wvoid at its
inception. Therefore, the validity of the President’s order
i ssued under Art. 359(1) could be questioned if it infringed
the provisions of Art. 14 of the Constitution. [280 F-H|
Sree Mohan Chowdhury v. Chief Commissioner, Tripura, | [1964]
3 SS.CR 442, expl ai ned.

(4) There is however; a clear nexus bet ween the
classification into foreigners and citizens, and the object
sought to be achieved by the President’s orders. Therefore

the making of two orders, one confined to foreigners and the
other applicable to all persons including foreigners, does
not violate Art. 14. The two orders are nmainly intended to
operate in different fields and their scope is different,
though there is sone overlapping. There was a greater
danger from the subversive activities of foreigners, and
therefore,. it was necessary to issue a special order, w der
in scope and taking in other rights, than that which was
confined only to persons who had been deprived of certain
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rights under the Defence of India Odinance. [282 A-D

(5) As the President’s order suspending the right to nove
the court to enforce the right under Art. 14 is valid, the
petitioner has no right to nove the court subsequent to the
inclusion of Art. 14 in the President’s order relating to
foreigners. The fact that he conplained of his detention
for a period earlier than the anendnment has no-bearing on
the question of nmaintainability of the petition. [282 H, 283
Al

(6) If the petitioner was in fact involved in a conspiracy
to snuggle gold, there is no reason why the w de power
conferred on the Central Covernment to detain himunder s.
3(2)(g) of the Foreigners Act could not be invoked. Such a
detention for the purpose of investigation was not nala
fide. [283 F-GF

[ The question whether this Court can ascertain whether the
action of the Executive in declaring the emergency or
continuing it is actuated by nala fides and is an abuse of
its power, |eft open.] [278 E]

Per Bachawat, J : (1) The order of dismissal by the High
Court does not operate as res judicata and does not bar the
petition under Art. 32,

273
asking for the issue of a wit of habeas corpus on the same
facts. The petitioner has the fundanental right to nove

this Court under Art. 32 and the petition nust therefore be
entertained and exam ned on nerits. ~The order of the High
Court is not a judgnment; and the previous dismssal of such
a petition by the Hugh Court is only one of ' ‘the mtters
which this Court may take into consideration under 0. 35,
rr. 3 and 4 of the Suprene Court Rules, before issuing a
rule nisi. The petitioner, however, would not have a right
to nmove this Court under Art. 32, nore than once' on the
same. facts. [283 H, 284 A-(]

(2) Assunming that the President’s order under Art. 359(1)
is "law' wthin the neaning of Art. 13(2), and can be
pronounced invalid on the ground that it abridges or 'takes
away the right conferred by Art. 14, the order in the
present case is not discrimnatory and is not violative of
Art. 14.,[285 E-F]

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 155 of 1966.

Wit Petition under Art. 32 of the Constitution of I'ndia for
the enforcenent of fundanental rights.

R V. Pillai, for the petitioner

N. S. Bindra and R N. Sachthey, for respondents Nos. 1
to 3.

The Judgnent of SUBBA RAO, C.J., H DAYATULLAH, SIKRI and
SHELAT, JJ. was delivered by SUBBA RAO, C.J. BACHAWAT, J.
delivered a seperate Concurring Judgnent.

Subba Rao, C. J. This petition under Article 32 of the
Constitution of India raises the question of validity of the
detention of the petitioner under s. 3 of the Foreigners
Act, 1946 (Act No. 31 of 1946) (hereinafter called the Act).
The petitioner is a Pakistani national who entered India
wi thout any travel docunents. On May 8, 1964, he was
arrested in New Del hi by the Custonms Authorities wunder S
135 of the Indian Custons Act, 1962. On May 9, 1964, he was

ordered to be enlarged on bail. On May 18, 1965, he was
ordered to be released. Wen he was about to be released
from jail, a detention order was served on him by the

Central CGovernment under S. 3(2)(g) of the Act. it was said
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that he had to be detained, as police investigation was in
progress in respect of a case of conspiracy to snmuggle gold
of which he was a nmenber. On May 29, 1965, he was convicted
by the Magistrate, First-Class, Delhi, of an offence under
t he Cust ons Act and sentenced to under go ri gorous
i mprisonnment for a period of 9 months and to pay a fine of
Rs. 2,000/-. The appeal filed by himto the Sessions Judge
agai nst that order was dism ssed. The petitioner underwent
i mprisonnent and also paid the fine. Before his term of
i mprisonnent expired, the petitioner filed a wit of habeas
corpus in the Crcuit Bench of the Punjab Hi gh Court at
Del hi chall enging his detention. That petition was
di smssed by Khanna, J., on nerits. Before the |earned
Judge the constitutional validity of s. 3(2)(g) of the Act
was not canvassed. The

Sup. Cl/67-4
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| ear ned Judge held that the section aut hori sed the
Government to make the said order of detention on its
subj ective satisfaction and that the Court could not
guestion its validity in the absence of any nmla fides. He
negatived the contention raised before himthat an order
under that sub-section could not be nade for the purpose of
conpl eting an investigation in a conspiracy case, as no such
limtation was found therein. 1In short, he dismssed the
petition on nerits.

The present petition was filed in this Court under Article
32 of the Constitution on May 12, 1966 for issue of a wit
of habeas corpus against the respondents directing them to
set himat liberty on the ground that the provisions of
the Act were invalid. Before we consider -the various
contentions raised by M. R V. Pillai in support " of the
petition, we would at the outset deal with a prelimnary
objection raised by M. N S Bindra, |I|earned @ counse

appearing for the respondents. M. N-S. Bindra, contended
that the order nade by Khanna, J., dismissing the wit of
habeas corpus filed in the Crcuit Bench of the Punjab High
Court oper at ed. as res j udi.cata and barred the
mai ntainability of the present application. The decision of
this Court in Daryao v. The State of U P.(1) was relied
upon in support of the said contention. There, ~the High
Court dismssed a wit petition under Art. 226 of the
Constitution after hearing the matter on nerits, on the
ground that no fundanental right was proved or contravened
and that its contravention was constitutionally justified.
The petitioner therein did not prefer an appeal against that
order to this Court; but he filed an independent petition
under Art. 32 of the Constitution in this Court on the  same
facts and for the sane reliefs. This Court held that the
petition in this Court would be barred by the genera

principles of res judicata. That decision related to a
right claimed by the petitioners therein. The petitioners
in that case sought to enforce their fundamental right to
property which had been negatived by the High Court in its
order nmde on an application presented by them under Art.
226 of the Constitution. While upholding the plea of res
judicata, this Court nmade the follow ng observations in the
context of the said plea vis-a-vis the wit of habeas corpus

"I'n Engl and, technically an order passed on a
petition for habeas corpus is not regarded as
a judgnent and that places the petitions for
habeas corpus in a class by them selves.
Therefore, we do not think that the English
anal ogy of several habeas corpus applications
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can assist the petitioners in the present case
when they seek to resist the application of
res judicata to petitions filed under Art. 32.
Before we part wth the topic, we would

however, like to

(1)[1962] 1 S.C.R 574,590-

275

add that we propose to express no opinion on
t he guestion as to whet her repeat ed

applications for habeas corpus would be
conpetent under our Constitution. That is a
matter with which we are not concerned in the
present proceedings."
A decision which expressly | eaves open a question cannot
obviously be an authority on the said question. ’'the said
guestion, which was so | eft open, now falls to be decided.
Conversely, the correctness of that decision does not cal
for any reconsideration in the present petition, for that is
out side the scope of the question now rai sed before us.
This |l eads us to the consideration of the scope of a wit of
habeas corpus.~ The nature of-the writ of habeas corpus has
been neatly summarized in Corpus Juris Secundum Vol. 39 at
p. 424 thus
"The wit of habeas corpus is a wit directed
to the person detaining another, conmmanding
him to produce the body of the prisoner at a
designated tine and place, with the day and
cause 'of his caption and detention, to do,
submi t to, and receive whatsoever the court or
j udge awardi ng the wit shall consider in that
behal f".
Bl ackstone in his Commentaries said of this
wit thus
It is a wit antecedent to statute, and
throwing its root deep into the genius of our
conmon law. ... It ~is perhaps the nost
i mportant wit known to the constitutional |aw
of England, affording as it does a swift and
i nperative renedy in all cases of Jillega
restraint or confinenent. It is of inmmenorial
antiquity, an instance of its use occurring in
the thirty-third year of Edward 1".
This wit has been described by John Marshall, C J., as "a
great constitutional privilege". An em nent judge observed
“"there is no higher duty than to maintain ~it _uninpaired"
It was described as a magna carta of British liberty. Heavy
penalties are inmposed on a judge who wongfully refuses to
entertain an application for a wit of habeas corpus. The
history of the wit is the history of the conflict between
power and |iberty. The wit provides a pronpt and effective

renedy against illegal restraints. It is inextricably
intertwined with the fundanental right of personal [Iliberty.
"Habeas Corpus" literally means "have his body". By this

wit the court can direct to have the body of the person
detained to be brought before it in order to ascertain
whet her the detention is legal or illegal. Such is the
pr edoni nant position of the wit in t he Angl oSaxon
jurisprudence.

We need not go into the history of this wit in India, for
it is now incorporated in Art. 226 and Art. 32 of the
Constitution.

276

On the question of res judicata, the English and the
American Courts agreed that the principle of res judicata is
not applicable to a wit of habeas corpus, but they cane to
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that conclusion on different grounds. It was held in
Engl and that a decision in a wit of habeas corpus was not a
judgrment, and therefore it would not operate as res judicata
and on that basis it was thought at one tine that a person
detained could file successive applications before different
judges of the same Hi gh Court. But subsequently the English
courts held that a person detained cannot file successive
petitions for a wit of habeas corpus before different
courts of the same Division or before different Divisions of
the same H gh Court on the ground that the Divisional Court
speaks for the entire Division and that each Division for
the entire Court, and one Division cannot set aside the
order of another Division of the sane Court [See Re Hastings
(1) ( No. 2) and Re  Hastings (2) ( No. 3)]. The
Admi nistration of Justice Act, 1960 has placed this view on
a statutory basis, for under the said Act no second
application can be brought in the same court except on fresh
evi dence. . The American Courts reached the same concl usion

but on a ‘different - principle. In Edward M Fay v. Charles
Nola (3) the followi ng passage appears : "As put by M.

Justice Holmes in Frank v. Mangum(4) : |If the petition
di scl oses facts that anmpunt to loss of jurisdiction in the
trial court, jurisdiction could not be restored by any

decision of law. It is of the historical essence of habeas
corpus that it lies to test proceedings so fundanentally
| awl ess that inprisonnent pursuant tothemis not nerely
erroneous but void. Hence, the famliar principle that res
judicata is inapplicable in habeas proceedings." The sane
view was expressed in Wng Doo v. United States (5) Harnon
Metz Wal ey v. James A. Johnston (6) : Salinger v. Loisel (7)
United States v. Shaughnessy (8): and others.
But coming to India, so far as the Hgh Courts are
concerned, the sane principle accepted by the English Courts
will equally apply, as the Hi gh Court functions in Divisions
not in benches. When it functions as a Division, it speaks
for the entire court, and, therefore, it cannot set aside
the order made in a wit of habeas corpus earlier by another
Di vi sion Bench. But this principle wll not ‘apply to
different courts. The Hi gh Courts of Allahabad, Bonbay,
Madras, Nagpur and Pat na and East Punjab have accepted this
view, though the Calcutta H gh Court took the view that
successive applications of habeas corpus could be filed.
But unlike in England, in India the person detained can file
original petition for enforcenent of his fundanental right
to liberty before a court other than the H . gh Court, nanely,
this Court. The order of the H gh Court
(1) [1958] 3 All.E.R 625. (2) [1959] 1 All. E-R 698.
(3) 9 L. Ed. 859. (4) 237 U.S. 348.
(5) 68 L.E.D. 999. (6) 86 L. E.d. 1302.
(7) (1925) 265 U.S. 224. (8) [1954] 347 U.S. 260.

277
inthe said wit is not res judicata as held by the English
and the Anerican Courts either because it is not a judgnent
or because the principle of res judicata is not applicable
to a fundanentally law ess order. |If the doctrine of res
judicata is attracted to an application for a wit of habeas
corpus, there is no reason why the principle of constructive
res judicata cannot also govern the said application, for
the rule of constructive res judicata is only a part of the
general principles of the law of res judicata, and if that
be applied, the scope of the liberty of an individual wll
be considerably narrowed. The present case illustrates the
posi tion. Before the High Court the petitioner did not
guestion the «constitutional validity of the President’s
order nade wunder Art. 359 of the Constitution. If the
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doctrine of constructive res judicata be applied, this
Court, though it is enjoined by the Constitution to protect
the right of a person illegally detained, wll become
powerless to do so. That would be whittling down the wide
sweep of the constitutional protection.

We, therefore, hold that the order of Khanna, J., made in
the petition for habeas corpus filed by the petitioner does
not operate as res judicata and this Court wll have to

deci de the petition on nerits.

It was suggested that the declaration of Energency under
Art. 352 of the Constitution in the year 1962 and the
continuation of the energency for 4 long years after the
cessation of the hostilities with Chinais nala fide and is
an abuse of powers conferred on the President wunder Part
XVII1 of the Constitution. The question raised involves two
points : (1) whether the declaration of energency or the
continuation of it is vitiated by mala fides or abuse of
power, ~and (2) whether such a question’ justiciable in a
court of l'aw.~ Qur Constitution seeks to usher in a Wlfare

State where there is prosperity, equality, liberty and
social justice. It accepts 3 concepts for bringing about
such a State: (1) Federalism (2) Denmocracy; (3) Rule of
Law, in which fundanental rights and social justice are
i nextricably i nt egrat ed. Under Part  XVIII when the
enmergency is declared both the Legislative and the Executive
powers of the Union are extended to States. The Federa

CGovernment is practically transforned into unitary form of
Government. The fundanental rights of the people under Art.
19 are abrogated and the Executive is enmpowered to suspend
the right to nove the court for the enforcenent of any other

fundanental right. The executive is also empowered to
direct that all or any other provisions relating to
distribution of revenue be suspended during that  period.
Part XVIII appears to bring down the grand edifice ' of our
Constitution at one stroke, “but a Ilittle reflection

di scl oses that the tenporary suspension of the schene of the
Constitution is really intended to preserve its substance.
This extra ordinary power is unique to our
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Constitution. It reflects the apprehensi ons of the makers
of the Constitution and their inplicit confidence in the
parties that nmay cone into power fromtime to tinme. Two

expressions indicate the extra ordi nary situation whereunder
this Part was intended to cone into force. The expression
'grave emergency’ in Art. 352(1) and - the expressi on
"imm nent danger’ in Art. 352(3) show that the existence of
grave emergency or immnent danger is a pre-condition for
the declaration of energency. Doubt | ess, ‘the question
whether there is grave energency or whether there is
i mm nent danger as nentioned in the Article is left'to the
satisfaction of the Executive, for it is obviously- in the
best position to judge the situation. But there \is the
correl ati ve danger of the abuse of such extra ordinary power
leading to totalitarianism |ndeed, the perversions of the
i deal denmpcratic Constitution i.e. Weimar Constitution  of
Ger many, brought about the autocratic rule of Hitler and the
consequent disastrous Wrld War. Wat is the safeguard
agai nst such an abuse? The obvious safeguard is the good
sense of the Executive, but the nore effective one is public
opi ni on. A question is raised whether this Court can
ascertain whether the ,action of the Executive in declaring
the energency or continuing 'it is actuated by nmala fides
and is an abuse of its power. W do /not propose to express
our opinion on this question as no material has been placed
before wus in that regard. It requires a careful research
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into the circunstances obtaining in our country and the
notives operating on the ninds of the persons in power in
continuing the emergency. As the material facts are not
pl aced before wus, we shall not in this case express our
opinion one way or other on this all inportant question
which is at present agitating the public mnd
M. Pillai then contended that the power of the President
under Art. 359(1) to suspend the right to nove any court for
the ,enforcenent of fundanental rights nust have a rea
nexus to the security of India, and that the inpugned order
had no such nexus. The President’s order under Art. 359(1)
of the Constitution reads
"GSR-1418/30-10-62 : In exercise of t he
powers conferred by clause (1) of Article 359
of the Constitution, the President hereby
decl ares that the right of any person who is-
(a) ~ a foreigner; or
(b)
to nove any court for the enforcenment of the
rights conferred by Article 21 and Article 22
of the Constitution shall remain suspended for
the period during which the Proclamation of
Emergency issued under clause (1) of Article
352 thereof on the 26th Cctober, 1962 is in
force.
279
GSR 1276/27-8-1965 : - I'n exercise of the
powers conferred by clause (1) of Article 359
of the Constitution, the President hereby
makes the foll owing further anmendnment in Order
No. GSR- 1418 dated 30-10-1962 nanely
In the said orders for the word and figure
"Article 21" the words and figures 'Article
14, Article 21’ shall be substituted."
Under Article 352 an energency could be declared only when
the security of India or of any part of the territory
thereof is threatened whether by war or external aggression
or internal disturbance, or when there is an inm nent danger
thereof; and any order issued under Art. 359 nust have sone
correlation to the security of India, external aggression or
i nternal disturbance. But the inpugned order, the argunent
proceeded, was so wide as to deprive a foreigner of his
fundanental rights though there was no connection between
such deprivation and the security of India etc. To state it
differently, the argunent was that the scope of = the ~order
under Art. 359(1) should be confined only to the scope of
the reasons on the basis of which an enmergency  could be
decl ar ed. In the instant case, it was said that the said
order enpowered the Executive to detain the petitioner to
await investigation in regard to smuggling of gold /which
could possibly have no relation to the security of |India.
We do not propose to express our opinion on this inportant
guestion, as we are not satisfied on the material ' placed
before us that the detention of the petitioner has no nexus
to the energency. The next contention was that the President
under Art. 359(1) could not nake orders suspending the right
to noveany court in respect of different categories of
persons for the enforcenent of the same fundanental right.
To appreciate this contention, it may be nentioned that
apart from the order dated 30-10-1962 rel ating to
forei gners whichwe have already noticed,the President
passed an order dated 3-11-1962. It was subsequently
amended on 11-11-1962. The order as anended decl ares that
the right of any person to nove any court for the
enforcenent of the rights conferred by Arts. 14,21 and 22 of
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the Constitution shall renmmin suspend for the period during
whi ch the Procl amation of Energency issued under clause (1)
of Art.352 thereof on the 26th October, 1962, is in force,
if such person has been deprived of any such rights under
the Defence of India O dinance, 1962 (4 of 1962) or any rule
or order made thereunder. It will be seen that the order
dated 30-10-1962 was confined to foreigners and the order
dated 3-11-1962 was confined to persons who had been
deprived of their rights wunder the Defence of I ndi a
O di nance, 1962. Reliance was placed upon the terns of Art.
359 and a contention was raised that the said Article did
not count enance orders on different

280

groups of persons. It is true that Article 359 does not
speak of persons but only speaks of a right to nobve any
court and also to-a period, or a part or whole of the
territory. But Article 359 empowers the President to nake
an order for _the purpose nmentioned therein and as the
singular /includes “plural he can certainly nake different
orders. But the questionis : can he nake an order or
orders in_respect of different groups of persons such as
foreigners and persons governed by the Defence of India
Rules ? It is true that the scope of his order shall be
confined to whole or a part of the territory of India and
during certain periods. But there is nothing in the Article
which prevents the President fromrestricting the scope of
the order to a class of persons, provided the operation of
the order is confined to an area and to a  period. The
i mpugned orders apply to the entire country and the fact
that only the persons who are affected by that order could
not nove the Court for the enforcenment ~of their right,
cannot nake themany the | ess valid orders.

The | earned counsel then contended that Art. 359(1) did not
authorise the President to make an order neting out
discrimnatory treatnent to foreigners, and even if it did,
not the order made in the instant case violated Art. 14 of
t he Constitution as there was no nexus between t he
classification of foreigners and citizens and the object for
whi ch the said order was nade.

M. Bindra, |earned counsel contended that Art. 359 con-
ferred an absolute power on the President subject to the
[imtations found thereunder to make an order decl aring t hat
the right to nove any court for the enforcenent of one or
nore of the rights conferred by Part [1l should renain
suspended, and, therefore, any order nade thereunder could
not be declared void on the ground that it infringed any of
the fundamental rights suspended by the said order. It was
said that the contrary view would anpbunt to an argunment In a
circle.

There is a clear distinction between deprivation of
fundanental rights by force of a constitutional <“provision
itself and such deprivation by an order nade by the
President in exercise of a power conferred on him under a
constitutional provision. A comparison of the provisions of
Art. 358 and Art. 359 justifies this distinction. Under
Article 358, by the force of that Article itself, Article 19
is put out of the way. Article 359(1) does not operate by
its own force. The President has to make an order declaring
that the: right to nove a court in respect of a fundamenta

right or rights, in Part Il1l is suspended. He can only make
an order which, is a. valid one. An order nmking an
unjustified discrimnation in suspending the right to nove a
court under Art. 14 itself, will be void at its inception

It is a still born order. It cannot be said that this

i nvol ves an argument in a circle. This argunent ignores the
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di stinction between the order and the effect of that order
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If the order does not violate Art. 14, it can validity take
away the right to nove the court to enforce Art. 14. So

viewed, the order of the President nust satisfy t he
requi renents of Art. 14, M. Bindra relied upon the
decision of this Court in Sree Mdhan, Chowdhury v. The Chi ef
Conmi ssion, Union Territory of Tripura (1) in support of his
argunent that the order of the President was untramel | ed by
the provisions of Art. 14. The passage relied upon reads

"I't was al so contended that the President’s order of Novem
ber 3, 1962, is subject to the condition precedent that
there is a valid Odinance and the rules framed or the

orders made thereunder are valid. |In other words, it is
contended that it is open to the petitioner to canvass the
validity of the Ordinance. ~This is arguing in a circle. In

order that the Court may investigate the wvalidity of a
particular ordinance  or Act of a legislature, the person

novi ng the Court should have a locus standi. |[|f he has not
the | ocus standi to nove the Court, the Court will refuse to
entertain his petition questioning the vires of t he
particular legislation.” In viewof the President’s order

passed wunder the provisions of Article 359(1) of the
Constitution, the petitioner has lost his locus standi to
nove this Court during the period of energency as already
poi nt ed out . That being so, the  petition is not
mai nt ai nabl e". This passage has nothing to do wth the
validity of the order nade under Art. 359(1). VWhat this
Court said was that, ‘as under the Ordinance the petitioner
therein had no right to nove the Court to enforce his
fundanental right, he had nolocus standi"to question the
validity of the Act, for, he could question the validity of
the Act only if he could move the Court in regard thereto.
We, therefore, hold that the validity of the President’s
order issued wunder Art. 359(1) coul d be questioned if it
infringed the provisions of Art, 14 of the Constitution

The next question is whether it infrigned Article /14. M
Pillai put his argunments in two ways : (1) The President has
made two orders under Art. 359(1); (i) GSR 1418 dated 30-10-
1962 in respect of foreigners; and (ii) GSR 164 dated 3-11-

1962 in respect of all, including foreigners. The terms of
the order in regard to foreigners are wi t hout any
limtations. But the order dated 3-11-1962 only affects

persons who have been deprived of any of the fundanenta
rights referred to in the order under the Defence of India
Ordi nance, 1962 or any rule or order made thereunder., These
two orders permit the authorities concerned at their discre-
tion to rely upon the order which is nore prejudicial or
drastic in respect of same persons. (2) The order of the
President relating to foreigners is discrimnatory as the
fact that a person is a foreigner has no nexus to the object

sought to be achieved, i.e., the security ,of the State.
(1) [1964] 3 S.C R 442, 451
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The formula underlying the doctrine of classification has
become so crystallised that it is unnecessary to refer to
deci si ons. The principle is stated t hus : "The
classification must be found on intelligible differentia
whi ch di stingui shes persons or things that are grouped from
those left out of the group and that the differentia mnust
have rational relation to the object sought to be achieved
by the statute in question." What was the object of the
order GSR 1418 issued by the President on 30-10-1962. There
was a grave enmergency. The Chinese attacked India and

Paki stan was poised for an attack. There was a danger of
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i nternal sabotage. So, it was necessary to screen the
foreigners, and to guard against their acts of sabotage and
espionage. It was, therefore, necessary to issue a specia

order wi der in scope than that of GSR 164 dated 3-11-1962
whi ch was confined only to persons that had been deprived of
certain rights under the Defence of India Odinance. There
was a greater danger fromforeigners, and, therefore, a nore
drastic order only could neet the requirenents of nationa
,security. Conpared to foreigners, nationals, with sone un-
fortunate exceptions, can be relied upon to support the
country’'s integrity and security. There is, therefore, a
cl ear nexus between the classification of foreigners and the
citizens and the object sought to be achi eved t hereby.

Nor can we appreciate the argunent that the nmaking of two
orders, one confined to foreigners and the other confined to
all persons, including foreigners, violates Art. 14. Though
GSR 164 may also deprive foreigners, along wth t he
citizens, of their right to nove the Court in respect of
their 'rights deprived under a particular Act, the scope of
the said order (GSR 164) is not sufficient to guard against

the subversive activities of foreigners. It is confined
only to rights deprived under the Defence of India Odi-
nance. GSR 1418 hasa greater sweep and it takes in other
ri ghts. Though there is some overlapping, the two

cat egori es of persons foreigners and citizens-offer
di fferent security and other problenms. Both the orders are
mainly intended to operate in different fields and their
scope is different. W, therefore, do not see any merit in
this contention al so.
It is then argued that the President’s order GSR 1276 dated
27-8-1965 has no retrospective effect and, therefore, the
petitioner is entitled to nove the court. GSR 1276 was
i ssued on 27-8-1965 . anmending the earlier order by including
Art. 14 therein. After 27-8-1965, therefore, no foreigner
has the right to nmove the Court though his fundanental right
under Art. 14 of the Constitution is violated. 1In t hat
sense, the order is not retrospective but prospective. It
only operates on the right of a person to nove the  Court.As
the petitioner in the present case filed his petition on
12th May, 1966, that is subsequent to the pronulgation of
the order, he has ceased to have any right to nove this
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Court. The fact that he conplained of his detentionfor _a
period earlier to that date has no bearing on the question
of the maintainability of the petition. This contention has
also no merits.

Lastly, it was contended that the order detaining him was
vitiated by mala fides. The argunment of mala fides was. put
thus : The petitioner was prosecuted and tried for an

of fence under the Sea Customs Act. He was sentenced 'to 9
nmonths inprisonnent and to fine. He paid the “fine and
served his sentence. He was arrested pending the crimna

case. He was let on bail on 18-3-1965, but before he left
the jail he was detained under the Foreigners Act. It —was
said that the detention was not for any purpose connected
with the security of the State, but only with a view to nmake
investigation in respect of a case of conspiracy of
smuggling gold into India of which, it is alleged, the
petitioner was one of the conspirators. As there are other
effective provisions of the Code of Crimnal Procedure to
conduct the said investigation, the argument proceeded, the
detention of the petitioner in the said circunmstances was an
abuse of powers under the Foreigners Act. It was further

contended that s. 3 of the Foreigners Act was intended for
regul ating the entry and the exit of foreigners into and out
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of India, that it had nothing to do with the investigation
of cases, and that therefore, the detention under that Act
for the sole purpose of investigation was mala fide. The
order of detention dated 18th Septenber, 1964 reads: "In
exercise of the powers conferred by sub-section (1) read
with clause (g) of sub-section (2) of section 3 of the
Foreigners Act, 1946 (31 of 1946) the Central Governnent
hereby orders that Shri Ghul am Mohuddi n a Paki stani Nati ona
shall be arrested and detained until further orders." d ause
(g) enables the Central Governnent to make an or der
detaining a foreigner. The clause does not narrate the
reasons for which he can be detained. |If, as the respondent
says, the petitioner is involved in a serious case of
conspiracy to snuggle gold and on that account his detention
in India was necessary to nmake further investigation wth
regard to his conduct, we do not see why the w de power
conferred on the Central CGovernnent to detain him under
cl ause (g) could not be invoked. There is no nerit in this
contention al so.

In the result, the petition i's disnssed.

Bachawat, J. ~The order of Khanna, J. dismssing the Wit
petition filed by the petitioner in the Punjab H gh Court
challenging the legality of the detention order passed by
the Central Government under s. 3(2)(g) of the Foreigners
Act, 1946 and asking for Hthe issue of a wit of habeas
corpus is not a judgnent, and does not operate as res

j udi cat a. That order does not operate as a bar to the
application under Art. 32 of the Constitution asking for the
issue of a wit of habeas corpus on the sane facts. The
petitioner
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has fundanental right to nove this Court under Art. 32 for
the issue of a wit of habeas corpus for the protection of
his right of liberty. The present petition nust, therefore,
be entertained and examined on the nerits.

Order 35, Rule 3 of the Supreme Court Rules provides that a
petition for a wit of habeas corpus under Art. 32 'shal
state whether the petitioner has noved the H'gh  Court
concerned for simlar relief and if so, with what result.
This rule is a salutary safeguard against an abusive use of
a petition for the issue of a wit of habeas corpus under
Art. 32. The previous dism ssal of a petition for a wit of
habeas corpus by a High Court is one of the matters which
this Court nmay take into consideration at the prelimnary
hearing of the wit petition under Art. 32.in forming the
opi ni on whether a prima facie case for granting the petition
is made out, and if on a consideration of all the materials
the Court comes to the conclusion that a prima facie case is
not nade out, the Court nay refuse to issue a_ rule 'nis
under 0 . 35. r. 4.

The petitioner did not previously nove this Court < for the
issue of a wit of habeas corpus challenging the legality of
the order of detention under s. 3(2)(g) of the Foreigners
Act . He has, therefore, the right to nove this Court for
the issue of the wit. But he has not right to nove this
Court under Art. 32 nore than once on the sane facts.
Having heard the petitioner fully on the nmerits once, the
Court will not hear himagain on the same facts.

It is to be noticed that the present petition does not
challenge the validity of an order of, inprisonnent passed
in acrimnal trial. | rmust not be understood to say that
the renedy of a wit of habeas corpus is available to test
the propriety or legality of the verdict of a conpetent
Crimnal Court.

The petitioner challenges the legality of the order, GSR
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1418 dated COctober 30, 1962 in respect of foreigners passed
by the President under Art. 359(1) of the Constitution on
the ground that it is discrimnatory and violative of Art.
14. The argunent is this : Article 359(1) does not operate
of its owmn force. The President has to make an order under
it declaring that the right to nove a Court in respect of a
fundanental right in Part Il is suspended. The order of
the President under Art. 359(1) is a lawwithin the neaning
of Art. 13(2). An order under Art. 359(1) which takes away
or abridges a fundamental right is void under Art. 13 (2).
Therefore, the validity of an order under Art. 359(1) may be
guestioned if it abridges or takes away a fundamental right
other than the right ‘under Art. 19 which is already
suspended under Art. 358.

On the other hand, the respondent’s argunment is this.- An
,order of the President under Art. 359(1) suspending the
right
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to nove 'this Court for the enforcenent of any right
conferred by Part |1Il necessarily abridges the right

conferred by Art. 32. If the order of the President under
Art. 359(1) is a law within the neaning of Art. 13(2), the
President can never make a valid order under Art. 359(1).
This is reductio ad absurdum It is inpossible to hold that
the President can never nmake a valid order under Art.
359(1). The conclusion nust be thatt an order of the
Presi dent under Art. 359(1) is not a lawwithin the neaning
of Art. 13(2). Again, an order of the President suspending
the right to nove any Court for the enforcenment of the right
conferred by Art. 14 substantially abridges the right
conferred by Art. 14.1f the renedy is totally suspended, the
right is tenporarily abridged.|f the President’s order under
Art. 359(1) is a lawwithin the neaning of ‘Art. 13(3)(a) the
President can never nmake an order _under Art. 359(1)
suspendi ng the right to nove any  Court for the enforcenent
of the right wunder Art. 14. This is an i mpossi bl e
concl usi on, because by the very terns of Art. 359(1), the
President is given the right to pass an order suspending the
right to nove any Court for the enforcenent of ~the right
conferred by Art. 14. An order which by the express words
of Art. 359(1) «can abridge or take away a right albeit
tenmporarily cannot be held to be void on the ground that it
infringes that right. The context of Art. 359(1) requires
that an order of the President cannot be a law within the
meani ng of Art. 13(2).

| do not propose to decide in this petition which of the two
opposi ng contentions should be accepted. Even assuming for
the purpose of this case that the President’s  order under
Art. 359(1) is alawwithin the neaning of Art.  13(2)/ and
can be pronounced to be invalid on the ground that it
abridges or takes away the right conferred by Art. <14, 1 am
of the opinion, for the reasons given by the | earned ' Chief
Justice, that the President’s order is not discrimnatory
and is not violative of Art. 14.

| agree with the conclusions of the |earned Chief Justice on
ot her points and the order proposed by him

V. P. S

Petition disnissed
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