IN THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 565 OF 2011
[Arising out of SLP(C) No. 10634/ 2010]

SUSHI LA DI GAMBAR NAIK & ORS. . ...... APPELLANTS
Vs.
MAHARASHTRA HOUSI NG & AREA ... .. RESPONDENTS

DEVELOPMENT AUTHORI TY & ORS

ORDER

Leave granted. Heard.

2. The nenbers of the fourth respondent-Society decided
to redevelop the property - Building No.34, Ganesh-Kripa Co-
operative Housing Society Ltd., Kher Nagar, Bandra (East)
Munbai, by denplishing the existing building through a
devel oper (fifth respondent) in the year 2003. An agreenent
dated 17.6.2003 was entered between the Society and the
developer in that behalf. It is stated that, at that stage,
9 out of the 54 nenbers had opposed the devel opnent through

the fifth respondent.

3. Under the said agreenent, the devel oper had agreed to
provi de each nenber/occupant, a flat with a carpet area of
345 sqg. feet and a balcony/dry area of 70 sg.ft. On
9.1.2004, the first respondent (MHADA) issued a NOC for
redevel opnent to VHADA. However, subsequent |y, t he

appel l ants herein, who are 18 in nunber (referred to as non-



co-operating nenbers of the Society conprising the origina
nine plus addition nine nenbers), opposed the devel opnent
through fifth respondent. That led to the developer (fifth
respondent) filing a suit against the appellants for a
permanent injunction to restrain them frominterfering with
the developnent. In the said suit an interiminjunction was

I ssued agai nst the appel |l ants.

4. Except the appellants, the other nenbers of the
fourth respondent-Society vacated the prem ses and shifted
to transit acconmodation provided by the developer (or
received an agreed sum as rent in Jlieu of transit
accommodation). The appellants did not vacate the prem ses.
Ther ef ore MHADA passed an order of sumrary eviction against
t hem under Section 95A of the Mharashtra Housing and Area
Devel opnent Act, 1976. That order was challenged by the
appellants in Wit Petition (Lodging) 10/2010. The wit
petition was dismssed by a l|learned single Judge, by order
dated 4.2.2010. The wit appeal filed by the appellants was
al so dismssed by the inpugned order dated 12.3.2010. The
said order is challenged by the appellants in this appeal by

speci al | eave.

5. The perm ssible FSI has been increased considerably
subsequent to the agreenent between the fourth respondent-

Society and the fifth respondent-developer. In view of the



above and to put an end to the Ilitigation, M. Mikul
Rohtagi, |earned senior counsel for the fifth respondent-
developer on instructions from M. Yogesh GCupta, the
Executive Director of fifth respondent, who is present in
Court, offered that instead of 345 sq. feet carpet area and
70 sg. feet dry area originally agreed, the fifth respondent
w Il construct and nmake available to each of the 54 nenbers
of the fourth respondent-Society, including the appellants,
a flat nmeasuring 525 sq. feet (carpet area) and 116 sq. feet

(dry area) subject to the follow ng conditions:

(i) Al appel lants shall vacate and deliver vacant
possession of their respective portions to the devel oper

W thin six weeks from today.

(i) The Devel oper will construct and deliver the flats to
all the 54 nenbers within thirty nonths from the expiry of

the said six weeks.

(tii) If there is any delay in delivering the flats to the
54 nmenbers (that is, within thirty nonths plus six weeks),
the Devel oper will pay a conpensation of Rs.5,000/- (Rupees
five thousand) per nmonth to each of the 54 nenbers of the
Society [in addition to the transit accomobdation/rent-in-
lieu thereof (opted by sone nenbers) to which the nenbers

are entitled].



(1v) The corpus anount agreed wll continue to be the

sane.

6. M. Shekhar Naphade, |earned senior counsel for the
appel lants, on instructions, submts that in view of the
better terns now offered by the Developer, the appellants
are agreeable to join the other menbers of the Society in
regard to the developnment of the property. The |earned
counsel for the fourth respondent-Society submtted that the
Soci ety was agreeable for the revised benefits. Thus all 54
menbers of the Society have agreed for the revised benefits
offered by the developer. The said settlenent between the
appel | ants, fourth respondent and the fifth respondent is

recor ded.

7. Learned counsel appearing for respondents 1 to 3
submt that as this is a voluntary arrangenent between the
fourth respondent and its nenbers with the fifth respondent.

MHADA has no comments to offer or no role in the settl enent.

8. Al'l parties submtted that the appeal nmay be di sposed
of accordingly. In view of the above, recording the said
settlenent, this appeal 1is disposed of. Each of the
appel l ants, the Society and the developer wll be entitled

to enforce the above, as a decree, in the event of



def aul t/ breach by the ot her
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parties to the settlenent.

( A K PATNAIK)



