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1. These civil appeals are directed agai nst the judgnment of
the Madhya Pradesh Hi gh Court of Judicature at Jabalpur
del i vered in M scel | aneous Appeal Nos. 479/ 1996 and

501/ 1996 dated |st Decenber, 1999.

2. The I egal issue involved in these appeals is:
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"Whet her the Court while deciding the application
under section 20 of the Arbitration Act, 1940 can
consider the issue as to what is arbitrable and what
is not arbitrable, or judicial officer’s role is only
m nisterial or nechanical in nature i.e. referring the
dispute to arbitrator if there is an arbitration
agreenment and sone di sputes have arisen out of

the contract between the parties?"

3. Brief facts which are necessary to di spose of these

appeal s are as under:-

In the present case, the respondent/contractor had
denmanded arbitration as per clause 64 of the Cenera

Condi tions of the Contract and had raised five clai nms.

4, The appel |l ants herein agreed to refer for arbitration only
claimno.4 and the rest of the claims were "excepted" natters
and were specifically excluded fromthe purview of the
arbitration by virtue of clause 63 of the General Conditions of
the Contract as well as by virtue of Special Conditions of the

Contract.

5. The respondent thereafter approached the District Judge
by filing an application under section 20 of the Arbitration Act,

1940 for the appointnment of two independent arbitrators for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

settling all his five clains. The District Judge vide his
judgrment/order dated 11.12.1995 referred clainms no.3, 4 &5

to be considered for arbitration by the arbitrators al ready
appoi nted for considering the clai mno.4.

6. Bei ng aggrieved, both the appellants as well as the
respondent/contractor approached the Hi gh Court. The Hi gh

Court vide inpugned judgnment dated 01.12.1999 held that

the Additional District Judge should have referred all the five
clains raised by the respondent/contractor to be deci ded by

the arbitrator in accordance w th | aw

7. According to the | earned Judges of the Hi gh Court, the

or der passed by t he Addi ti onal District Judge is not
sustainable in law. The relevant findings of the H gh Court

are reproduced as under

"Now the question is whether the | earned Additiona
Di strict Judge could have gone into the question
whet her the clains nade by the claimnt are
arbitrable or not or they are excepted or they fall in
the category of excepted items. In our considered
opi nion, at that stage, the Cvil Court has only a
jurisdiction to decide a very linmted question
whet her there is arbitration agreenent or not and
the i ssues which have been raised are subject
matter of the agreement or not. Once it is decided
by the District Court that there is an-arbitration
agreenment and the difference has arisen out of the
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agreenent, thereafter the act of the Court is only
mnisterial to refer the matter to the arbitrator.’

8. The Hi gh Court further held that according to section 20
of the 1940 Act, it is clear that the court need not enter into
other matters after it is decided that there is an arbitration
agreenment and the difference has arisen fromthe agreenent.
It has to forward the case, good or bad, to the arbitrator. The
H gh Court further held that the court should not take it upon
itself the task of deciding which itens are arbitrable or not.
The Hi gh Court observed as under: -

"It is not the function of the Court to see that

certain itens /fall under the excepted or non

excepted category and whether the claimis vague or

justified or not. This is not the stage of the Court to

enter into that adjudication. The jurisdiction of the

Court comes to an end the nonent it is decided

that there is an arbitration agreenent and the

di fference has arisen out of the agreenent. It is

only adnministrative or mnisterial job of the court to
refer the matter to Arbitrator.'

9. The | earned counsel appearing for the Union of 'India
submitted that in view of the pronouncenent of this court in
Gener al Manager , Nor t her n Rai | way & Anot her V.

Sarvesh Chopra (2002) 4 SCC 45, the controversy is no




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

| onger res integra. This court had an occasion to deal with
exactly simlar controversy. This court observed as under

"10. ...Wiile dealing with a petition under Section
20, the court has to examine: (i) whether there is an
arbitration agreenment between the parties, (ii)

whet her the difference which has arisen is one to
which the arbitration agreenment applies, and (iii)
whet her there is a cause, shown to be sufficient, to
decline an order of reference to the arbitrator. The
word "agreenent" finding place in the expression
"where a difference has arisen to which the

agreenment applies", in sub-section (1) of Section 20
means "arbitration agreenment”. The reference to an
arbitrator on a petition filed under Section 20 is not
a function to be discharged nechanically or
mnisterially by the court; it is a consequence of
judicial determination, the court having applied its
mnd to the requirenents of Section 20 and fornmed

an opinion, that the difference sought to be referred
to arbitral adjudication is one to which the
arbitration agreenent applies. ..."

This court further referred to the passage from cel ebrated
book on Arbitration by Russell (21st Edn. 1997 para 1-027 at
p. 15). We deemit appropriate to reproduce the said passage
as under: -

"Arbitrability.--The issue of arbitrability can arise at
three stages in an arbitration; first, on an

application to stay the arbitration, when the

opposi ng party claims that the Tribunal |acks the
authority to determ ne a dispute because-it is not
arbitrabl e, second, in the course of the arbitra
proceedi ngs on the hearing of an objection that the
Tri bunal | acks substantive jurisdiction and third,
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on an application to challenge the award or to
oppose its enforcement. The New York Convention

for exanple, refers to non-arbitrability as a ground
for a court refusing to recogni ze and enforce an
award. "

Whil e concluding the matter, this court in the aforenentioned
case observed as under: -

"17. ... (i) while deciding a petition under Section

20 of the Arbitration Act, 1940, the court is obliged
to exam ne whether a difference which is sought to

be referred to arbitration is one to which the
arbitrati on agreenent applies. If it is a matter
excepted fromthe arbitrati on agreenent, the court

shall be justified in wi thholding the reference, (ii) to
be an excepted matter it is not necessary that a
departrental or an "in-house" remedy for

settl enent of claimmist be provided by the

contract. Merely for the absence of provision for in-
house settl enent of the claim the claimdoes not

cease to be an excepted matter, and (iii) an issue as
to arbitrability of claimis available for
deternmination at all the three stages -- while

maki ng reference to arbitration, in the course of
arbitral proceedings and while naking the award a

rule of the court."

10. In view of the clear enunciation of |law, these appeals are
al | oned and consequently, the inpugned judgnent of the

Di vi si on Bench of the Hi gh Court delivered in M scell aneous
Appeal Nos. 479/1996 and 501/1996 is set aside and the

order of the |learned Addl. District Judge is restored.
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11. In the facts and circunstances of the case, we direct the

parties to bear their own costs.

(Dal veer Bhandari)

New Del hi ;
May 8, 2008.




