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PETI TI ONER
DI VYA MANUFACTURI NG CO., Tl RUPATI WOOL M LLS SHR SHANGHARSHA

Vs.
RESPONDENT:
UNI ON BANK OF INDIA , THE OFFI Cl AL LI QUI DATOR & OTHERS
DATE OF JUDGVENT: 11/ 07/ 2000
BENCH

M B. Shah J. & R P. Sethi J.

JUDGVENT:

Shah, J.

These appeal s are fil ed against the judgnent and order dated
11. 8. 1998 passed by the Division Bench of the Hi gh Court of
Calcutta in GA No. 344 of 1988 in Appeal (ACO No. 16 of
1998 whereby the 'sale of the assets and properties of the
Tirupati Wolen MIls Limted (Tirupati- MIls for short)
(under liquidation) confirmed on July 2, 1998 in favour of
the appellant-Di vya Manufacturing Co. (Divya for short)
had been recalled and set aside on the application of
respondent No.7, Sharma Chem cal” Works (For short Sharma)
and respondent No.8, Jay Prestressed Products Ltd. (Jay
for short) herein.

In 1972, Tirupati MIIls was incorporated to manufacture
Carpet yarn at Sonepat (Haryana). ~On 30.5.88, a financia
institution filed a reference tothe BIFR and it was
declared as sick industrial company. On 27.1.1994, BIFR
proposed w nding up of the Conpany. On 21.4.95, the High
Court of Calcutta ordered wi nding up of the conpany and
directed official liquidator to take charge of the conpany.
On 5.7.1997, Tirupati Wolen MIIs Shram k Sangharsha Sam ty
(Samity for short)- respondent No. 3 entered into an
agreenment with appell ant-Di vya whereby Divya agreed to run
Tirupati MIIs and to provide re-enploynent-to the workmen
of the said Conpany upon purchase of ‘the assets and
properties of the said Conpany under |iquidation. On
17.12.1997, the Samity made an application No. 741 _ of
1997 before the H gh Court of Calcutta inter alia praying
that (i) the assets and properties of the conpany be sold to
Divya at the price valued by the Oficial Liquidator
and/ or val uer appointed by himor at such price as the Court
may deem fit and proper; (ii) Divya be directed to
re-enmploy all the workers as agreed by agreenent dated
5.7.1997 and (iii) the Oficial Liquidator be restrained
from taking further steps with regard to the sale of their
assets and properties. The |earned Conpany Judge by order
dated 22.12.1997 directed the O ficial Liquidator to
indicate the valuation of the properties to all concerned.
On 24.12.1997, the learned Conpany Judge directed the
Oficial Li quidator to publish the Notice for Sal e
specifying that the factory of the Conmpany (in |iquidation)
woul d be sold as a going concern with a reserved price fixed
at Rs.37 lakhs on the basis of valuation report. However,
respondent No.1 (Union Bank of India) pleaded that the
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approxinmate value of the conpany in |iquidation was about
one crore and if the sane is to be sold after advertisenent,
they wll have no grievance. The Oficial Liquidator was
directed to publish sale notice specifying the Conpany to be
sold as a going concern in the Hi ndustan Tinmes, Statesman
and H ndi newspapers in circulation in the State of Haryana.
The Ilearned Judge also noticed that appellant-Divya was
agreeable to purchase the factory of the Company (in
iquidation) as a going concern and to provide enpl oynent to
the existing workers who were out of enploynent since the
last 12 vyears. Bei ng aggrieved by the order dat ed
24.12.1997, respondent No.1- Bank filed an appeal, being CA
No.22 of 1998 before the Division Bench for setting aside
that order. The same was dismssed on 12.1.1998 with
liberty to the Bank to agitate the sanme before the |earned
Singl e Judge at the time of hearing of the matter.

In the nmeantine, notice for sale was issued and the Oficia
Li qui dator ~publ ished an advertisenent inviting offers for
the sale of the assets and properties of the Conpany (in
i quidation) in newspapers. ~On 31.12.1997, the Union Bank
of India valued the i movable properties of Tirupati MIlls

at Rs. 1,21, 00,000/ -. Inspection of the assets of the
Conpany was allowed and 12 intending purchasers t ook
i nspection of its assets on 2.1.1998. On 16.1.1998, about
14 parties nade their offers to purchase the conpany.
Di vya enhanced its offer to Rs.85 lakhs from37 |akhs and

it was declared as the highest bidder. |In addition to its
offer of Rs. 85 |akhs, Divya also agreed to re-enploy the
worknmen of Tirupati MIls. Inspite of being the highest

of feror the sale was not confirmed in favour of the Divya
as the Bank pleaded that they should be given further
opportunity to bring a higher offer. The H gh Court agreed
to give a further opportunity to the offerors to match the
offer of the appellant. On 17.1.1998, the Bank nmade
application before the Conpany Court being CA 41 of /1998 for
re-advertisenent of the sale. On 6.2.1998 when the nmatter
was heard, as no one turned up to make any higher offer, the
offer of the Divya was conditionally accepted by the

| earned Single Judge with liberty to the secured creditors
to find higher offer within 30 days. The —appellant ~was
directed to deposit the balance sumof Rs.77 | akhs as per
the notice for sale.

Being aggrieved by the order dated 6.2.1998, respondent
No.1l, Bank and respondent No.3, the Samity (preferred
appeals being GA Nos. 141 and 107 of 1998 respectively
before the Division Bench. By order dated 9th March, /1998,
the part of the order dated 6.2.1998 confirmng the sale in
favour of Divya was stayed.

On 6th My, 1998, it was ordered that the Oficia
Li quidator should take steps to conduct fresh sale in the
manner indicated in the said order and the Conpany be sold
as a going concern with a reserved price of Rs.85 |[akhs.
The Court also noted that the auction purchaser has not
withdrawn the ampunt deposited by it and that auction
purchaser reserved its rights and contentions with regard to
the sale already clinched inits favour by the |[earned
Single Judge. The natter was kept for further proceedings
on 17th June, 1998. Sale notices as directed nentioning
ternms and conditions were issued. On 14th May 1998, on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 8

behal f of auction purchaser (Divya) an application was filed
contending therein that it wanted to back out fromthe offer
to purchase the Conpany for an anpbunt of Rs.85 |akhs. Court
noted that the matter required consideration and therefore,
directed the parties to file necessary affidavits on or
before 17th June 1998 when appeal was to cone up for
consi der ati on. Finally, at the request of |earned counse
for Divya, Court permtted it to withdraw 80 per cent of
the amount out of 85 |akhs and to keep 20 per cent of the
amount i .e. 17 | akhs as deposit liable to forfeiture if
ultimately there is no buyer who makes any bid for an anpunt
of Rs.85 lakhs. On 26th June 1998, the Court directed the
Oficial Liquidator to open sealed covers containing the
offers by six bidders. On that day, the Court directed the
matters to be placed for hearing on 2nd July 1998 for
finalisation of sale either in favour of Ms Eastern Silk
Industries Ltd or Ms Jay Prestressed Products Ltd. Agai n
on 2nd July, 1998, additional offers of three bidders were
received i.e. ~ Ms Eastern Silk Industries Ltd. offered Rs.
1.01 crores, Ms Jay Prestressed Proeducts Ltd. offered Rs.
1.25 crores and Ms Divya offered Rs. 1.30 crores. Hence,
the offer of Divya was accepted and sale was confirned in
its favour on the conditions mentioned therein. On the same
day, the Court al so di sposed of the appeal s and applications
accordi ngly.

On 10th July 1998, Jay, respondent No.8 filed an application
before the Division Bench praying that order dated July 2,
1998 accepting and confirnm ng the sale in favour of D vya
be recalled and set aside and it be given an opportunity to
submit its offer of Rs. 1.40 crores for the assets of the
conpany in liquidation. On 23rd July, 1998, respondent No.
7, Sharma served upon the appellant an application inter
alia praying that order dated 2nd July, 1998 be recalled as
it was prepared to pay Rs.2 crores for the purchase of the
assets of the Conmpany. At the tine of hearing ‘of /these
applications on 23rd July, 1998, on behal f of respondent Nos
7 and 8 it was subnmitted that they were ready and willing to
purchase the Conmpany as a going concern and to - establish
their bona fides, they were prepared to deposit 20 per cent
of Rs. 2 crores. On the basis of the said applications,
the Court directed the applicants to deposit Rs. 40 |akhs
each with the Oficial Liquidator. Thereafter, the natter
was kept for hearing on 11th August 1998 on whi ch day the
Court considered the facts stated above and also the
applications filed by respondent Nos. 7 and 8 to re-open
the confirned sale. Those applications were opposed by the
auction purchaser (Divya) and also by respondent/ No.3
Samty. After considering the subm ssions nmade by the

| earned counsel, the Court referred to the followi ng cl ause
11 of the terns and conditions of Sale and held that in view
of the specific term the Court was vested with authority to
set aside the sale for the benefit of the creditors etc.
and/or in public interest: Cause 11: The Honble Hi gh
Court nay set asi de t he sal e in favour of
pur chaser/ purchasers even after the sale is confirmed and/or
purchaser consideration is paid on such ternms and conditions
as the Court may deemfit and proper for the interest and
benefit of «creditors, contributories and all concerned
and/ or public interests.

The Court noted that it cannot shut eyes to the fact that
initially the property was proposed to be sold at the price
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of Rs.37 lakhs. Thereafter the sale was confirmed at Rs. 85
| akhs which was set aside and at the intervention of the
Di vision Bench, the ampbunt was enhanced to Rs.1.3 crores.
The Court observed that as two applicants have cone forward
with a proposal to purchase the said property at Rs.2
crores, the principle laid down in LICA (P) Ltd. (1) wv.
Oficial Liquidator [(1996) 85 Conp. Cases 788] and LICA
(P) Ltd. (2) v. Oficial Liquidator [(1996) 85 Conp.
Cases 792] applies squarely to the facts of the present
case. The Court al so observed that it was consci ous of the
fact that there should be a finality even in a conmpany sal e,
but so long as possession is not handed over to the
purchaser and the sale deed is not executed, the Court by
virtue of clause 11 of the ternms and conditions for sale can
re-open the sale in the interests of justice. The Court
also referred to the decision in Naval kha and Sons v. Sr
Ramanya Das and ors. [(1969) 3 SCC 537]. Considering al

t he subm ssions made by the | earned counsel for the parties,
the sale confirnedin favour of appellant for an anmpunt of
Rs. 1.3 crores was set aside with a direction that respondent
Nos.7 and 8 should conpensate Divya by paying Rs.70
thousand each for the loss suffered by it and directed for
re-sale of the assets of the Company. That order is under
chal | enge before thi's Court.

At the tine of | hearing of these appeals, = on behalf of
respondent Nos.7 ‘and 8, it was reiterated that they were

still prepared to purchase the property in question at the
price they had offered before the Hi gh Court of Calcutta and
they were eager to purchase the same for a sumof Rs. 2

crores. On behalf of Divya, it was stated that it was not
prepared to make any offer or statenment at present.

The |learned counsel for the appellant submtted that the
order passed by the H gh Court setting aside the confirnmed
sale is on the face of it illegal and erroneous: He
submitted that before confirmation of sale in~ favour of
Divya all endeavours were nmade by the judges-and finally

the offer of appellant to purchase at Rs.1.30 crores was

accept ed and sal e was confirmed. At t hat ti me,
Jay-respondent No.8 had not increased its offer of Rs.1.25
crores. Respondent No.7 was not pernmitted to bid as he did

not conply with the requirenents nentioned in t he
advertisenent for sale and, therefore, on 2nd July, 1998
bef ore commencenent of auction sale, he was not permitted to
participate in auction. It is, therefore, submtted  that
after the sale is confirned, subsequent higher offer cannot
constitute a valid ground for setting asi de such
confirmation. He referred to various decisions in- support
of his contention and submitted that once the sale was
confirmed by the Court after applying its mnd to al

rel evant considerations, it is not pernmissible to probe in
retrospect and to accept subsequent offers by Jay or

Shar na. He pointed out that as such initial valuation

report fixed the value of the property at Rs.37 | akhs only.
Thereafter the appellant raised its offer to Rs.85 | akhs and
agreed to re-enploy the worknen, so the | earned Single Judge
confirmed the sale inits favour. As the said order was
chal | enged before the Division Bench, the Division Bench
directed the Oficial Liquidator to conduct fresh sale and
finally the highest offer of appellant of Rs.1.30 crores was
accepted by the Court. |In such a situation, the D vision
Bench wongly relied upon the judgnent of this Court in LICA
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(P) Ltd. V. O ficial Liquidator and Anr. [(1996) 85
Conpany Cases 788]. It is also submtted that after
di sposal of the appeal, the Division Bench becane functus
officio and therefore also it could not reviewits earlier
order.

As against this, |earned counsel for the respondents
submitted that as the price offered by the appellant is
grossly inadequate in conparison to the subsequent offers by
respondent Nos.7 and 8, the Court was justified in setting
asi de the sale.

In our view, on facts it is apparent that the D vision Bench
of the H gh Court has considered all the relevant facts
including the fact thatat the initial stage, the appellant
Di vya offered only Rs.37 | akhs to purchase the properties.

That neans, the appellant wanted to purchase at a throw away
price. Thereafter, at the-intervention of the Court, the
price was increased to Rs.1.3 crores by the appellant. This
i ndi cates that appellant was keen to purchase the property,
however by paying only the bare m nimal amount and to take
advantage of sale by the liquidator in the hope that if
there are no other purchasers, it would purchase the Conpany
at a price which is abnormally bel ow t he nmarket price. It
is also true that on 2nd July 1998, the offer nmade by the
appel l ant was accepted and it was ordered that sale in its
favour be confirmed, but at the same tinme, before possession
of the property could be handed over, or before the sale
deed coul d be executed in its favour, respondent Nos.7 and 8
pointed out that the assets and properties could be sold at

Rs.2 crores. For showing their bona fides, they were
directed to deposit Rs.40 |akhs each and also to pay ' Rs.70
thousand each as danages to the appell ant. Further, the

application for setting aside the sale was filed within a
few days of the order accepting the bid of the appellant.
In these set of circumstances, when correct nmarket val ue of
the assets was not properly known to the Court and the sale
was confirnmed at grossly inadequate price, it was open to
the Court to set it at naught in the interest of the
conpany, its secured and unsecured creditors and the
enpl oyees. Appellant is also duly conpensated by paynent of
Rs. 70 thousand each by respondent Nos.7 and 8.

The law on this subject is well-settled. 1In the case of
Naval kha and Sons (supra), after appellants (offer . was

accepted, a fresh offer from one Gopal das Darak for higher
ambunt was received by stating that he could not offer in
time because he cane to know of the sale only 2 days  prior
to the date of the application and there was possibility of
hi gher bi ds. Instead of directing a fresh auction or
calling for fresh offers, the |earned Judge thought it
proper to arrange an open bid in the Court itself on that
very day as between Ms Naval kha and hi gher of feror Gopal das
Dar ak. Ms Naval kha thereafter offered higher bid at
Rs.8,82,000 and its bid was accepted and the | earned Judge
concluded the sale inits favour with a direction to pay the
bal ance anount. Thereafter an application was filed
offering Rs.10 | akhs. A contention was raised that due
publicity of the sale of the property was not made, but that
application was rejected by the Court. Hence, an appeal was
filed by the applicant who made an offer of Rs.10 |akhs and
anot her by one contributory agai nst the or der of
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confirmation. Both appeals were allowed by the Division
Bench and the order passed by the | earned Judge was set
aside with a direction to take fresh steps for sale of the
property either by calling sealed tenders or by auction in
accordance with law. That order was chall enged before this
Court by Ms Naval kha. It was contended that there was no
justification for the Division Bench to interfere with the
order of the learned Single Judge. |In that context, after
quoting Rule 273 of the Conpanies (Court) Rules, 1959, the
Court observed: The principles whi ch shoul d govern

confirmation of sales are well established. VWere the
acceptance of the offer by the Commi ssioners is subject to
confirmation of the Court the offeror does not by nere
acceptance get any vested right in the property so that he
may demand automatic confirmation of his offer. The
condition of confirmation by the Court operates as a
saf equard against -~ the property being sold at inadequate
price whether or not it is a consequence of any irregularity
or fraud in-the conduct of the sale. |In every case it 1is
the duty of the Court to satisfy itself that having regard
to the market value of the property the price offered is

reasonabl e. Unless the Court is satisfied about t he
adequacy of the price the act of confirmation of the sale
woul d not be a proper exercise of judicial discretion. In

Gordhan Das Chuni Lal v. T. Sriman Kanthimathinatha Pilla

(AIR 1921 Mad. 286), /it was observed that where the property
is authorised to be sold by private contract or otherw se it
is the duty of the court to satisfy itself that the price
fixed is the best that could be expected to be offered.
That is because the Court is the custodian of the interests
of the conpany and its creditors and the sanction of the
Court required under the Conpani es Act has to be exercised
with judicial discretion regard being had to the interests
of the Conpany and its creditors-as well. This principle
was followed in Rathnaswam Pillai v. ~Sadapathy Pillai (AR
1925 Mad. 318) and S. Soundarajan v. Ms Roshan & Co.
(AIR 1940 WMad. 42.) In A Subbaraya Mudaliar v. K.
Sundararajan (AIR 1951 Mad. 986) it was pointed out that
the condition of confirmation by the Court being a safeguard
against the property being sold at an-inadequate price, it
will be not only proper but necessary that the  Court _in
exercising the discretion which it undoubtedly has of
accepting or refusing the highest bid at the auction held in
pursuance of its orders, should see that the price fetched
at the auction is an adequate price even though thereis no
suggestion of irregularity or fraud.

From the aforesaid observation, it is abundantly clear. that
the Court is the custodian of the interests of the Conpany
and its «creditors. Hence, it is the duty of the Court to
see that the price fetched at the auction is an" adequate
price even though there is no suggestion of irregularity or
fraud. As stated above, in the present case, the sale
proceedi ngs have a chequered history. The appellant started
its offer after having an agreenent wth the Enployees
Samity for Rs.37 lakhs. This was on the face of it under
bi dding for taking undue advantage of Court sale. At the
intervention of the learned Single Judge, the bid was
i ncreased to Rs.85 | akhs. Subsequently, before the Division
Bench, the appellant increased it to Rs.1.30 crores. At
that stage, respondent No.7, Sharma was not permtted to

bi d because it had not conplied with the requirenments of the
adverti sement. It is to be stated that on 26th June, 1998,
the Division Bench has ordered that offers of Eastern Silk
I ndustries Ltd. and Jay Prestressed Products Ltd. woul d
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only be considered on 2nd July, 1998 and confirmation of
sale would be made on the basis of the offers nade by the
two parties. Further, despite the fact that the appell ant
Divya had withdrawn its earlier offer, the Court pernitted
it to take part in making further offer as noted in the
order dated 2nd July, 1998. |In these set of circunstances,
there was no need to confine the bid between three offerors
only.

In LICA (P) Ltd. (1) v. Oficial Liquidator and Anr.
[(1996) 85 Conp. Cases 788], this Court dealing with a
simlar question observed thus: The purpose of an open

auction is to get the nost renunerative price and it is the
duty of the court to Kkeep openness of the auction so that
the intendi ng bidders would be free to participate and offer
hi gher val ue. If~ that path.is cut down or <closed the
possibility of ~fraud or to secure inadequate price or
under bi dding ~woul d'1oom | arge.” The Court would, therefore,
have to exerci se its di scretion wisely and with
ci rcunspection and keeping in view the facts and
circunstances in each case

The matter was again brought before this Court and in LICA
(P) Ltd. (2) v./ Oficial Liquidator & Anr. [(1996) 85
Conp. Cases 792] and the Court held: ~ Proper control of
the proceedings and meaningful intervention by the court
woul d prevent the formation of a syndicate, underbidding and
the resultant sale of property for an i nadequate price. The
order passed by this court yielded the result  that the
property which would have been finalised at Rs.45 | akhs,
fetched Rs.1.10 crores and in this court a further offer of
Rs.1.25 crores is nmade. 1In other words, the property under
sale is capable of fetching a higher market price. Under
these circunstances, though there is sone force in the
contention of Sri Ramaswamny that the court auction may not
normally be repeatedly disturbed, since this court, on the
earlier occasion, had linmted the auction between the two
bi dders, the inpedinent will not stand in the way to direct
sal e afresh. Even today the parties are prepared to
participate in the bid.

Further, there is a specific condition No.11l in terns and
conditions of sale as quoted above which enpowers the Court
to set aside the sale even though it is confirmed for the

interests of «creditors, contributories and all concerned
and/or public interest. In this view of the matter, it
cannot be said that the Court becane functus officio after
the sale was confirned. As stated above, neither’ the

possessi on of the property nor the sale deed was executed in
favour of the appellant. The offer of Rs.1.30 ‘crore is
totally inadequate in conparison to the offer of Rs.2 crores
and in case where such higher price is offered, it would be
in the interest of the Conpany and its creditors to set
aside the sale. This may cause sone inconvenience or |oss
to the highest bidder but that cannot be helped in view of
the fact that such sales are conducted in Court precincts
and not by a business house well versed with the narket
forces and price. Confirmation of the sale by a Court at
grossly inadequate price, whether or not it is a consequence
of any irregularity or fraud in the conduct of sale, could
be set aside on the ground that it was not just and proper
exerci se of judicial discretion. In such cases, a
meani ngful intervention by the Court nmay prevent, to sone
extent, underbidding at the time of auction through Court.
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In the present case, the Court has reviewed its exercise of
judicial discretion within a shortest tine.

In the result, GCvil Appeal No. 4706 of 1998 filed by
Divya and Civil Appeal No. 4707 of 1998 filed by the
Samity stand dismssed. Interimorder stands vacated.
Pending hearing and disposal of this appeal as the order
passed by the Division Bench of the H gh Court was stayed,
fresh directions are required to be obtained fromthe Court
for fixing the time- table for conduct of the auction sale.
Hence, the Liquidator is directed to take appropriate steps
at the wearliest, by obtaining an order fromthe Court for
sal e of the property by calling sealed tenders or by auction
in accordance wth law after giving due publicity in the
newspapers, particularly, the newspapers having circul ation
in Delhi and in the State of Haryana with a reserved price
fixed at Rs.2 crores (as offered). The parties are directed
to bear their respective costs.




