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1. Leave granted.

2. The Bank of Travancore instituted a nortgage suit against the
appel | ant which was di sm ssed by the trial court, but on appeal, the
appel | ate court had set aside the judgnent of the trial court and passed a
prelimnary decree. The prelimnary decree, subsequently, was nade

final. In pursuance of the final decree, the Bank of Travancore filed an
execution petition praying for an order to bring the nortgaged property to
sale. By a court auction dated 29th of August, 2003, the property of the

j udgrment debt or - appel | ant whi ch was nortgaged with the Bank was sol d

for a sumof Rs.3,20,300/- in which the respondent No.2 was a successfu

bi dder. The execution petition was thereafter posted on 29th of Cctober,
2003 for passing an order confirmng the sale. An application for setting
aside the auction sale was filed by the appellant on 13th of Septenber,
2003 in which the appellant prayed for setting aside the auction sale of
the decretal prem ses and to decide the | awful ampunt that was required

to be paid by the appellant to the Bank. The | earned Subordi nate Judge,
Padmanabhapuram however, dismnissed the said application for setting

asi de the auction sale. Feeling aggrieved, the appellant filed an appea
before the | earned District Judge, Kanyakumari. The |earned District

Judge al so dism ssed the appeal against which a revision petition was
filed before the Madurai Bench of the Madras Hi gh Court. On 24th of
Noverber, 2005, a |earned Judge of the Hi gh Court had passed an order

by setting aside the sale on certain ternms and condition as nentioned in
the said order. Subsequent to the order dated 24th of Novenber, 2005,

anot her application was filed for correction of the order in the calculation
and for extension of tine and tinme to deposit the anpunt, as directed in
the aforesaid order, was to be read as 23rd of Decenber, 2005 instead of
1st of Decenber, 2005. On failure to make such deposit in ternms of the

af oresaid order of the High Court, the appellant nade an application for
extension of tine to deposit a sumof Rs.2,43,978.65 paise from23rd of
January, 2005 to 18th of January, 2006. But by an order dated 2nd of

March, 2006 of the | earned Judge which is inmpugned in this Court, the

Hi gh Court dismissed the said application for extension of tinme by

hol di ng that the | odgnent schedul e for issuing challan for paynent was
ordered on 23rd of Decenber, 2005 and since the appellant had not made
such deposit and not availed of the opportunity given, the application for
extension of time must be rejected. Feeling aggrieved by this order, this
speci al |l eave petition has been filed in respect of which | eave has al ready
been granted.

3. By an order dated 4th of July, 2006, a notice was issued on the specia
| eave petition and the following interimorder was passed by this Court

"l ssue noti ce.
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In the neantine, there shall be stay of further
execution proceedings.

In the meanwhile, the petitioner is permtted to
deposit Rs.2,43,978.65 within two weeks from
today, failing which the interimorder granted
shal | stand automatically vacated and the specia
| eave petition shall also stand di sm ssed."

4. Fromthe affidavit filed by the appellant, it appears that in conpliance
with the aforesaid order of this Court dated 4th of July, 2007, a sum of

Rs. 2,43,978. 65 has al ready been deposited and a copy of the receipt has

al so been filed which is on record. Keeping all these facts in mnd and
after hearing the | earned counsel for the parties and considering the entire
materials on record, we are of the view that when the H gh Court had

passed an order setting aside the auction sale on deposit of the anount
mentioned in the said order which was conplied with by the appellant by
nmaki ng sonme del ay, the present appeal shall be disposed of in the

foll owi ng manner - After hearing | earned counsel for the parties, we find
that the 1st respondent-Bank would be entitled to Rs.3,00,000/- and the

2nd respondent -t he auction purchaser would be entitled to Rs.5, 00, 000/ -,

and upon such paynent to the respondents, auction sale shall stand set
aside. Therefore, the 1st and 2nd Respondents would be permitted to
withdraw t he aforesaid suns due to themfromthe trial court or the
executing court. Such withdrawal would be after the appellant deposits a
further sumof Rs.1,36,000/- into the executing court or the trial court
within a period of ten weeks fromthis date. We are inforned that

presently a sumof Rs.6,64,280/- is lying in the Court of Subordinate

Judge, Padmanabhapuram (trial court or the executing court) to the credit

of the suit O S. No.155 of 1999 and E. P. No. 25 of 2002 which includes a

sum of Rs.2,43,980/- invested by the trial court or the executing court in
Fi xed Deposit. After disbursing the aforesaid anpbunt, as noted herein

above, to the respondents, if any amount is still lying with the trial court
or with the executing court, in that event, the appellant would be entitled
to withdraw the excess anmount |lying with the court.

5. On the above terns and conditions, the appeal is therefore di sposed
of. There will be no order as to costs.




