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ACT:

I ncome-tax-Jurisdiction of a High Court in reference-
Scope of - A single adventure-Tests for determ ning whether in
the nature of business.

HEADNOTE:

The assessee acquired shares in a newy floated sister
concern and later sold a part of its stock at a profit. The
I ncome-tax officer assessed the profit-to tax on the basis
that i was profit accruing to the assessee froman adventure
in the nature of business, and the order was confirmed by
the Appellate Assi stant  Conmi ssi oner. On  appeal the
Appel l ate Tribunal held that the transaction was in the
nature of business adventure; that the assessee by its
Menor andum of  Associ ation was authorised tobuy and sel
shares. that there was a specific resolution to buy and sel
shares. that the assessee included the profit on the sale of
shares in its profit and | oss account w thout showing it in
any reserve account, that the shares were purchased from
borrowed funds and not with ready cash. that the sales were
not on account of any pressing necessity; that it kept the
profit in cash in a bank and that the assessee had in the
past dealt with shares as a business transaction

On reference, the High Court held that there was no
provision in the Menorandum of Associ ati on which authorised
the carrying on or the business of purchasing and selling
shares; that the inclusion of the profit in the profit and
| oss account was not conclusive of the question whether it
was capital asset or revenue receipt. that the nature and
character of the noney should be determ ned by its inherent
character. that there was no evidence that the shares were
purchased out of borrowed funds; that a solitary transaction
could not be taken as conclusive of the fact that the sale
of shares was an adventure in the nature of trade and that
in any case the dominant intention of the assessee in
acquiring the shares was to boost the shares of a sister
concern and when once that was achi eved the assessee started
selling the investnents.

On appeal to this Court it was contended by the
respondent that the profit can be taxed only if the dom nant
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intention of the assessee was to carry on an adventure in
the nature of business and not ot herwi se.

Al'l owi ng t he appeal
N

HELD: The Tribunal found, after taking into account al
the relevant circunstances, that the dom nant intention of
the assessee was to nake profit by resale of the shares and
not to make an investnent. [ 134F]

(1) (a) The finding that loss or profit is a trading
loss or profit is primarily a finding of fact though in
reaching that finding the Tribunal has to apply the correct
test laid down by [aw. Wen the Tribunal has considered the
evi dence on record and applied the correct test, there is no
scope for any interference with the finding of the Tribunal
[ 134G

C1.T. v. Ashoka Marketing Co. [1972] 83 |I.T.R 439,
referred to.

(b) The whole concl usion of the Hi gh Court was based on
an unwarranted assumption of facts. The danger of falling to
recogni se that the jurisdiction of the H gh Court in these
matters is_ only advisory ~and that conclusions of facts are
conclusions on which the Hi gh Court is to exercise the
advisory jurisdictionis illustrated by this case At no tinme
had the assessee a case that the shares were Purchased with
a viewto help a sister concern. Nowhere in the statenent of
the case or the supplenentary statenment of case prepared by
the Tribunal and filed in the H gh Court was there a finding
on the question. [134E; D
127

(2) The tests for the purpose of ascertaining whether
profits made wupon a sale of an article are taxable profits
are:

(i) if atransaction is in the assessee’s ordinary line
of business it is in the nature of trade: [131B-(

(ii) it is not necessary, to constitute trade,  that
there should be a series of transactions, both of purchase
and sale. A single transaction of purchase and sal e outside
the assessee’s |ine of business may constitute an‘adventure
in the nature of trade; [131C D]

Venkat aswanmi Naidu & Co. v. CI.T. [1959] 35 I.T.R
594, foll owed.

. R v. Reinhold 34 T. C 3891, 392 referred to.

(iii) where the purchase of any article or _of any
capital investnment is nmade w thout the intention to resel
at a profit the resale under changed circunmstances would
only be a realisation of capital and would not stanmp a
transaction with a business character. [131Q

CIl.T. v. P. K N Co. Ltd. [1966] 60 I.T.R 65 (S.C)
referred to.

(iv) a transaction is not necessarily in the nature of
trade because the purchase was nade with the intention of
resale. [131H

Jenkinson v. Freeland 39 T.C. 636 (C A ); Radha Deb
Jalan v. C1.T. [1951] 20 |I.T.R 176; India Nut Co. Ltd. v.
CIl.T. [1960] 39 I.T.R 234. Sooniram Poddar v. CI|.T.
[1939] I.T.R 470, 478-9; Ajax Products Ltd. v. CI.T.
. T.R 297, 310; Custad Indiav. CI.T. [1957] 31 |I.T.R 92
and Ms. Alexander v. C/I.T. [1952] 22 I.T.R 379. 402.
referred to.

(v) a capital investment and resale do not |ose their
capital nature nerely because the resale was foreseen and
contenpl ated when the investnent was made and t he
possibility of enhanced value notivated the investnent
[ 132B]

Leeming v. Jones 15 T. C. 333; Saroj Kumar Mazundar v.
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Cl.T. [19591 37 |.T.R. 242, 250-1; |. R v. Fraser 24 T.
C. 498, 502. Jankiram Bhadur Rant v. C. I.T. [1965] 57 I.T.R
21, referred to

(vi) the accretion to capital does not becone incone
nerely because the original capital was invested in the hope
and expectation that it would rise in value. [132D E]

Leem ng v. Jones 15 T.C. 333, referred to.

(vii) The intention to resell would, in conjunction
with the conduct of the assessee and other circunstances,
point to the business character of the transaction. [132F-QJ

In the instant case, the assessee had been dealing in
shares. (i) In an earlier assessnent year the assessee had
shown in its profit and l'oss account and the bal ance sheet a
| oss in dealing of shares which showed that the assessee had
been buying and selling shares even though as an isol ated
adventure in the nature of business. The debit on account of
deval uati on of shares shown in the profit and | oss account
was permssible only on the footing that the shares,
constituted the stock in-trade of the assessee, (ii) in view
of the resolution of the assessee authorising the director
to purchase and sell shares the view of the Hi gh Court that
t he menmorandum of association did not authorise the conmpany
to acquire and sell ~shares had no relevance: (iii) the
finding that the shares  were purchased with borrowed funds
on which the assessee was paying interest was a finding
supported by evidence. The Tribunal was correct in holding
that the assessee had not invested its funds with a viewto
earn dividend: (iv) the Tribunal found that the shares were
not sold to liquidate the debts of the assessee as the
bal ance sheet showed that the proceeds were kept as cash in
bank. [133A-H
128

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No, 1877 of
1970.

Fromthe judgnment and order dated the 10th January,
1968 of the Madhya Pradesh Hi gh Court at Jabal pur .in M sc.
Cvil Case No. 221 of 1962.

V. S. Desai, B. B. Ahuja and S. P. Nayar, for the
appel | ant.

M C. Chagla, B. Sen, A. K Chitale, A K Verns,
Ravi nder Narain J. B. Dadachanji and OC  WMathur, for
respondent .

The Judgrment of the Court was delivered by

MATHEW J.-This is an appeal fromthe judgnent of the
H gh Court of Madhya Pradesh in a reference made at’' the
instance of the assessee Ms. Sutlej Cotton MIIls Supply
Agency Ltd. (hereinafter referred to as the ’'assessee’) by
the Income Tax Appellate Tribunal (hereinafter referred to
as the ’'Tribunal’) under s. 66(1) of the Indian |Incone Tax
Act. The question referred was:

Whet her the inference of the Tribunal that the profit
of Rs. 2,13,150/- arising fromthe sale of 1,58,200 shares
of the OGwalior Rayon Silk Mnufacturing (Waving) Co. Ltd.,
i s assessabl e as business profit is correct ?".

VWen the reference came up for hearing before the Hi gh
Court, the Hi gh Court found that although the Tribunal was
of the viewthat the question referred was a ni xed question
of law and fact, it had not stated all the facts and
circunstances on which it based its conclusion that the
profit of Rs. 2,13,150/- was a business profit and so the
Court called for a supplenentary statenent of the case and a
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suppl enentary statenent of the case was submitted to the
Court by the Tribunal

The material facts in the statement of the case were as
follows. The assessee is a public Iimted conpany and it is
controlled by the Birlas. the assessee applied for certain
shares of the Gnalior Rayon Silk Mnufacturing (Waving)
Conpany Limted (hereinafter referred to as the "Rayon
Conpany"), also a conpany controlled by the Birlas. This
conpany was floated on 25-8-1947 with a paid up capital of
Rs. 5 |lakhs nade up of 50,000 ordinary shares of Rs. 10/-
each. in the year ending 31-12-1951, the Rayon Conpany
issued certain new shares for paid up capital of Rs.
1,17, 25,000/ - nmade up as foll ows:

Rs.
7,60,000 Odinary shares of Rs. 10/- each 76, 00, 000
fully paid up.
1 50,000 Odinary shares of Rs.10/. each 3, 75,000
with paid up at Rs. 2/8/- each
1, 50,000 6% preference shares of Rs. 100/ - 37, 50, 000

each paid up at Rs 25/- each
(redeemabl e at par at the conpany’s
option after specified date by giving
one Year’'s notice).

129

The assessee /which was interested in the Rayon Conpany
and which had already purchased 1,000 ordinary shares,
subscri bed for 3,49,000 shares of the new issue and paid Rs.
8,72,500/ as application money on the 25th and 21th
February, 1951, and paid Rs. 26,17,500/- as final call nopney
on 10-8-1951. These purchases were authorized by a
resolution of the assessee dated 7-2-1951. The assessee sol d
a part of its stock viz., 1,58,200 shares at a profit of Rs.
2,13, 150/ -.

For the assessnment year 1956-57 (accounting year ending
on 31-3-1956), the Income Tax Oficer sought to assess the
amount on the basis that it ~was profit accruing to the
assessee from an adventure L in the nature of business. The
assessee contended that the anmount re presented capital gain
as the shares were purchased by way of investnent and that
the sane cannot be taxed as revenue receipt. The Income Tax
Oficer rejected the contention. the assessee filed .in
appeal before the Appellate Assistant —Comm ssioner.  He
confirmed the order. The assessee then went up in appea
bef ore the Appellate Tribunal

The Tribunal canme to the conclusion, after considering
all the circunstances, that the transaction was in the
nature of a business ad venture and that profits were |iable
to be taxed. The reasons which induced the Tribunal to come
to this conclusion were: The assessee was authorised by
clauses 12, 13, 28 and 29 of paragraph 3 of its Menorandum
of Association to buy and sell shares; there were specific
resol utions of the Conpany authorising a director of the
assessee to purchase and sell these shares; the assessee had
i ncluded the profit of Rs. 2,13,150/- in the profit and loss
account without taking it to any reserve account  or
specifically set it apart for any other purpose; the
assessee had purchased the shares from borrowed funds and
not with nmoney readily available to it; the assessee did not
make the sales on account of any pressing necessity to neet
existing liabilities but had in fact kept a part of the
sal e-proceeds as liquid cash in the United Commerci al Bank
Ltd.; the assessee had. in the past, dealt in shares as
busi ness transaction and had clained for the assessnent year
1951-52 Rs. 1.29,214/- as loss on account of its dealing in
shares of Ms. Titagarh Paper MIls Ltd.; it also claimnmed
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Rs. 6,30,000/- as loss on account of devaluation of the
shares of Ms. Pilani Investnent Corporation though that was
not allowed; there had recently grown a business practice of
investing |large suns of noney in shares in new ventures with
an eye on their appreciation for obtaining by sale
substantial pro fits in future.

The High Court, inits judgnent, said that there was no
provision in clauses 10, 12, 13, 28 and 29 of paragraph 3 of
Menor andum of  Associ ation of the assessee which authorised
the carrying on of the business of purchasing and selling
shares, although some of these clauses did authorise the
assessee to acquire and sell shares in other simlar
conpani es. that the inclusion of the profit of Rs.
2,13,150/- in the profit and | oss account without taking it
into any reserve specifically was not conclusive of the
guestion whether it was a capital asset or a revenue
receipt; that the true nature and character of the noneys
recei ved was to be determ ned not by the manner in which the
assessee treated it but by its inherent character, and, that
it was wholly immteria
130
as to how the assessee treated the anpbunt in question; and
that there was no evidence that the shares were purchased
out of borrowed funds as the assessee had a fixed deposit of
Rs. 31,75,000/- in the United Commercial  Bank Ltd. and a
deposit of Rs. 8,76,008-2-0 in the current account of the
Bank. The Hi gh Court was of the view that the finding of the
Tribunal that the sale of shares in 1955 was nade not on
account of any pressing necessity to meet existing
l[iabilities was based on materials placed before the
Tri bunal. The Court, however, said: "It nay be that, at that

time, the Iliabilities of the assessee conpany existed, but
it is quite another matter to say that it was obliged to
sell the shares in order to neet those Iliabilities." The

H gh Court was also of the view that the conclusion of the
Tribunal that the assessee had clained Rs. 1,29,214/- as
| oss on account of dealing in shares of Ms. Titagarh Paper
MIlls Ltd. for the assessnent year 1951-52 and ‘that the
claimwas all owed by the Incone Tax officer must be accepted
as correct, but said that this solitary transaction cannot
be taken as conclusive of the fact that the sale of shares
in question here was an adventure in the nature of trade.
The main reason which inpelled the H gh Court to hold that
the transaction was not an adventure in the nature of trade
was that the donminant intention of the assessee in acquiring
the shares was to boost the shares of a sister concern viz,
the Rayon Company, and thus render it assistance for setting
it up as a going concern and when that was acconplished, the
assessee started selling the investnent which had in the
mean time enhanced in val ue.

The question which the Tribunal had to consider in the
appeal and which was referred to the H gh Court was a mi xed
question of law and fact, nanely. whether the profit from
sale of the shares in question was a revenue or a capital
receipt. The distinction between capital accretion -and
i ncome has been explained by Rowlatt, J. in Thew v. South
West Africa Cc. Ltd.(1). The learned judge said that for the
purpose of ascertaining whether profits nade upon a sal e of
an article are taxable profits. the question to be asked is:
"Is the article acquired for the purpose of trade ?. If it
is, the profit arising fromits sale nust be brought into
revenue account and that the profit is chargeable as capita
gains if the sale is of a capital asset, and as business
profit if the sale is in the course of business or the
transaction constitutes an adventure in the nature of trade.
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The Iine between capital sales and sales producing incone

has been drawn by Lord Justice Cerk in Californian Copper

Syndicate v. Harris(2) in a passage which has becone
cl assi cal

"It is quite a well settled principle in dealing

wi th questions of assessment of income tax that where

the owner of an Ordinary Investnent chooses to realise

it, and obtains a greater price for it than he

originally acquired it at, the enhanced price is not

profit....assessable to income tax. but it is equally

wel | established that enhanced values obtained from

realisation or conversion of securities may be so

assessabl e where what is done is not nerely a

realisation or change of investnents but an act done in

what is truly thecarrying on, I | or carrying out, of

a business.... Wat is the |ine which
131

separates the two classes of-cases may he difficult to
define, and each case nmust be considered according to
its facts. the question to be determ ned being-Is the
sumof gain that ha been nmade a nere enhancenent of
value by realising a security or is it a gain nade in
an operation of ‘business in carrying, out a scheme for
profit-mking ?"

In the absence of any evidence of trading activity in
cases of purchase and resale of shares, it has been held
that profit arising from the resaleis an accretion to the
capital. If a transaction is in the assessee's ordinary |line
of business there can be no difficulty in holding that it is
in the nature of trade. But the difficulty arises where the
transacting is outside the assessee’'s the of business and
then, it nmust depend upon the facts and circunstances of
each case whether the transaction is inthe nature of a
trade.

It is not necessary to constitute trade that there
shoul d be a series of transactions both of purchase and of
sale. A single transaction of purchase and sal e out'side the
assessee’s line of business nay constitute an adventure in
the nature of trade. Neither repetition nor continuity of
simlar transactions is necessary to constitute a
transaction an adventure in the nature of trade. If there is
repetition and continuity, the assessee would be carrying on
a business and the question whether the activity “is an
adventure in the nature of trade can hardly arise. A
transaction may be regarded as isolated although a simlar
transaction may have taken place a fairly long tinme before
[see 1. R v. Reinhold(1)].

The principles wunderlying the distinction between a
capital sale and an adventure in the nature of trade were
examned by this Court In Venkataswam Naidu & Co. .
Cl.T.(2), where this Court said that the character of a
transaction cannot be determined solely in the application
of any abstract rule, principle or test but must depend upon
all the facts and circunstances of the case. Utimtely, it
is a matter of first inpression with Court whether a
particular transaction is in the nature of trade or not it
has been said that a single plunge may be enough provided it
is shown to the satisfaction of the Court that the plunge is
made in the waters of the trade; but nere purchase/sal e of

shares-if that is all that is involved in the plunge-my
fall short of anything in the nature of trade. Whether It is
in the nature f trade wll depend on the facts and

ci rcunst ances.
Were the purchase of any article or of any capita
investnment, for instance, shares. is made wthout the
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intention to resell at a profit. a resal e under changed
circunstances would only be a realisation of capital and
woul d not stamp the transaction with a business character
[see CI.T. v. P.K N Co., Ltd.(3)].

VWere a purchase is nmade Wth the intention of resale,
it depends wupon the conduct of the assessee and the
circunst ances of the case whether the venture is on capita
account or in the nature of trade. A transaction is not
necessarily in the nature of trade because the purchase
132
was made with the intention of resale [see Jenkinson v.
Freel and(1); Radha Debi. Jalan v. CI|.T.(2); India Nut Co.
Ltd. v. CI1.T.(3); Ms. Sooniram Poddar v. CI.T.(4); A ax
Products Ltd. v. C1.T.(5); GQustad lrani v. C1.T.(5); and
Ms. Alexander v. CI.T:(7);].

A capital investnment and resale do not lose their
capital nature nerely because ~the resale was foreseen and
contenpl ated when the investnent was made and the
possi bility of enhanced val ues notivated the investnent [see
Leem ng v. ~Jones(8) and al so the decisions of this Court in
Saroj Kumar Mazundar v. C.I.T.(9) and Janki Ram Bhadur Ram
v. C1.T.(10)].

Inl. R v. Fraser(11) Lord Norman said:

"The individual© who enters into a purchase of an
article or comuodity may have in viewthe resale of it
at a profit, and yet it may be that this is not the
only purpose | for which he purchased the article or the
conmmodity nor « the only purpose to which he mght turn
it if favourable opportunity for sale does not occur
An amateur nmmy purchase a picture wth a viewto its
resale at a profit, and yet he nmay recognise at the
time or afterwards that the possession of the picture
will give himaesthetic enjoyment if he is ' unable
ultimately, or at his chosen tinme, torealise it at a
profit "

An accretion to capital  does not beconme income nerely
because the original capital was invested in the hope and
expectation that it would rise in value. if it does so rise,
its realisation does not nmake it income. Lord Dunedin said
in Leeming v. Jones(8) at p. 360:

"The fact that a man does not nean to hold an
investment may be an item of evidence tending to show
whet her he is carrying on a trade or a concern'in the
nature of trade in respect of his investnents, but per
se it leads to no conclusion whatever."

This Court laid down in Venkataswami Naidu & Co. .
Cl.T.(12) that the dom nant or even sole intention to
resell is a relevant factor and raises a strong presunption

but by itself is not conclusive proof, of an adventure in
the nature of trade.

The intention to resell would, in conjunction with the
conduct of the assessee and other circunstances, point to
the busi ness character of the transaction.

In the light of the principles above referred to, it is
necessary to exam ne whether the Tribunal had approached the
guestion from the right perspective, viz., whether on the
basis of its finding on questions of fact, the inference
that the transaction was an adventure in the nature of trade
was justified.

133

The Tribunal relied on the follow ng circunstances for
conming to the conclusion. The assessee has been dealing in
shares from 1951 to 1953. For the assessnent year 1951-52,
the assessee clained a sumof Rs. 1,29,214/- which was shown
inthe profit and | oss account and the bal ance sheet of the
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conpany for the year ending 31-3-1951 as a loss in the
dealing of shares of Ms. Titagarh Paper MIls Ltd. This
claimwas allowed by the Incone Tax officer. According to
the Tribunal, this would show that the assessee had been
buying and selling shares even though as an isolated
adventure in the nature of business The Hi gh Court has not
upset this finding, but has only said that this is an
i sol ated transaction. That apart, in the same year, a sum of
Rs. 6,30,000/- was debited to the profit and | oss account on
deval uation of the shares of Ms. Pilani Investnent
Corporation. Such a debit was permssible only on the
footing that the shares constituted the stock in Trade of
the assessee. It is no doubt true that the Departnent did
not allow this claim But that was on the basis that the
claimthat the shares leave fallen in value was not proved
to the satisfaction of the Incone Tax officer, and not on
the basis that the shares were not held as stock in trade as
the Hi gh Court wongly thought. The Tribunal also referred
to the resolutions- passed by the assessee authorising one
of its " directors to purchase and sell the shares in the
Rayon Conpany The finding of the H gh Court that the clauses
of the Menorandum o Association viz., clauses 10, 12, 13, 28
and 29 and not authorize the conmpany to acquire and sel
shares as business has no rel evance in view of the aforesaid
resolution of the assessee and of the fact that it had been
dealing in shares in a commercial spirit as is evident from
its claim for loss in dealings in~ the shares of Ms.
Titagarh Paper MIls Ltd. and devaluati on of shares of Ms.
Pilani Investment Corporation on the basis that they had
fallen in val ue.

Secondly, the Tribunal said that from 1947 to 1956, no
di vi dend had been decl ared by the Rayon Conpany and that the
noney which went into the purchase of these shares was
borrowed by the assessee. In other words, the view of the
Tri bunal was, it was wth borrowed funds that the assessee
purchased the shares. It is no doubt true that there was no
evidence to show that the noney was specifically borrowed
for the purpose of buying shares. But there was evidence
before the Tribunal for its finding that the liabilities of
the assessee exceeded its assets. The finding, therefore,
that the shares were purchased wi th borrowed funds on which
the assessee was paying interest, was a finding supported by
evi dence. The reasoning of the Tribunal that it is nost
i mprobabl e that the assessee would be investing borrowed
noney on which interest would have to be paid in shares
whi ch yielded no dividend, was correct. We cannot say that
this was not a relevant circumstance for the Tribunal to
take into consideration for comng to the conclusion that
the transaction was an adventure in the nature of business.
Looking into all the circunstances, the Tribunal negatived
the case of the assessee that it had invested its funds with
a viewto earn dividend.

The case of the assessee throughout was that the
purchase of the shares was by way of investnment and the sale
was forced by necessity because the creditors were pressing
for repaynent of the |oan. The
134
Tri bunal found that the shares were not sold to liquidate
the debts of the assessee as the bal ance sheet as on 21-3-
1956 showed that the proceeds were kept is liquid cash in
the United Conmercial Bank Ltd.

As already stated, the nmmin reason why the H gh Court
came to a different conclusion. is stated as follows in the
j udgrent

" .. Undoubtedly, there are some elenments which
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are contra-indicative of investment but there are

ot her considerations which detract fromtheir value as

elenents indicating an adventure in the nature of
trade, the main being, that the assessee conpany, which
is controlled by the Birlas, purchased the shares with

a view to assisting a sister conpany controlled by the

sanme persons, and not to enbark upon a venture in the

nature of trade."

At no time had the assessee a case that the shares were
purchased with a view to help a sister conpany controlled by
the Birlas. No such case was set up by the assessee either
before the Income Tax officer or the Appellate Assistant
Conmi ssi oner; nor was it urged before the Appellate
Tri bunal . Nowhere in the statement of case or the
suppl enentary statenent of case prepared by the Tribunal and
filed in the Hgh Court was there any finding on the
qguestion. The whol e conclusion of the Hi gh Court is based on
unwarranted assunmption of facts  which nmust have been taken
fromthe argunent of the assessee before the Hi gh Court. The
danger of  failing to recognize that the jurisdiction of the
Hi gh Court inthese matters is only advisory and that
conclusion of facts are conclusions on which the Hi gh Court
is to exercise the advisory jurisdiction is illustrated by
this case.

M. Chagla for the respondent contended that the only
guestion to be asked and answered is : Wat was the doni nant
intention of the assessee when it purchased the shares ? If
the donminant intention was to carry on an adventure in the
nature of business, the profit can be taxed. O herw se not.
In other words, the question is whether the assessee
purchased the shares in__a comercial spirit witha viewto
nmake profit by trading in them The Tribunal found, after
taking in- to account all the relevant circunmstances that
the donminant intention of the assessee was to make profit by
resal e of the shares and not to make an investnent.

The finding that loss or profit is a trading |oss or
profit is primarily a finding of fact, though in reaching
that finding the Tribunal has to apply the correct test laid
down by | aw When we see that the Tribunal has considered the
evi dence on record and applied the correct test there is no
scope for interference with the finding of the Tribunal (see
C. 1. T. v. Ashoka Marketing Co.(l).

W do not think that the Hgh Court was right in
interfering with the judgment of the Tribunal. In the result
we reverse the judgnment of the Hi gh Court and allow the
appeal with costs.

P.B.R Appeal al | owed.
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