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2002 (3) SCR 352
The following Order of the Court was delivered

This is a landlord-tenant litigation. The tenant is aggrieved by an ex-
parte decree dated 9.10.1993 for recovery of arrears of rent and eviction
fromthe suit prem ses bearing plot No. 9, Chowk Shakti Nagar, Anritsar
where the tenant carries on his business of selling shoes. An application
under Order 9, Rule 13 of the C. P.C seeking setting aside of the ex-parte
decree was filed which was opposed, enquired-into and rejected by the Tria
Court. The Civil Revision preferred by the tenant met with the sane fate.
The tenant has filed this appeal by Special Leave.

A perusal of the record of proceedings shows that the process server was
entrusted with summons for service on the defendant-tenant. The date of
hearing appointed was 23.2.1993. According to the process server, Narinder
Jeet Singh, he went to the shop of ‘the tenant-appellant on 22.2.1993 and
tendered to himthe sumons acconpani ed by a copy of the plaint. The tenant
refused to accept the sumons. Then, he returned the sumons al ongwith an
endor senent of refusal on the back of sumons to the Court on 23.2.1993. On
23.2.1993, the Court recorded default in appearance of the defendant-tenant
and proceeded ex-parte resulting into the ex-parte decree dated 9.10.1993.

The singul ar issue which arises for determination-in the case is whether
t he defendant-tenant can be said to have been properly served in the manner
contenpl ated by the Code of Civil Procedure?

Bef ore we proceed to notice the relevant provisions of law, it wll be
rel evant to state what was endorsed by the process server on the back of
the summons and what was deposed to by himin the court when he was
examined in the court as a witness for the | andl ord-respondent.

The endorsenent made by the process server reads as under

"REPORT OF PROCESS SERVER

Sir,

| visited Sushil Kumar Sabharwal C/ o Sabharwal Shoes, House 9. He nmet nme on
the spot present. But he refused to accept the sumons, Copy of the plaint
alongwith summons is returned to the Court.

Report subnitted accordingly.

Sd/ -
Nari nder Jeet Singh Dated : 22.2.93

Transl ation from Punjabi to English

Attested to the true.
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(Raj esh Bhandari)
Note : No w tness avail able on the spot.
Refusal - 23.2.1993"

The facts deposed to by Narinder jeet Singh, Process Server in the court
show hi s having tendered the summons alongwith the copy of the plaint to
the defendant and thereupon, the defendant’s refusal to accept the same. He
affirmed the endorsenent nade by himon the back of the sumobns. However,
he proceeded to state "if the person refuses to accept the same, a copy of
the summons and copy of the application be pasted on the wall of the said
shop". His deposition runs counter to his own endorsenent nade on the back
of the summns, according to which, on refusal by the defendant to accept
the sunmons "copy of the plaint al ongwith sumobns" was returned to the
Court.

Rul es 17 and 18 of Oder 5, C. P.C.  which |lay down the procedure of service
when t he 'defendant refuses to accept service and the endorsenent to be nade
by the serving officer, read thus:

"17. Procedure when defendant refuses to accept service, or cannot be
bound. - Where t he defendant or his agent or such other person as aforesaid
refuses to sign the acknow edgnment, or where the serving officer, after
using all due and reasonable diligence, cannot find the defendant {who is
absent fromhis residence at the tinme when service is sought to be effected
on himat his residence and there i's no likelihood of his being found at
the residence within a reasonable tine} and there is no agent enpowered to
accept service of the sumons onhis behal f, ‘nor any other person on whom
service can be nmamde, the serving officer shall affix a copy of the sunmons
on the outer door of some other conspicuous part of the house in which the
def endant ordinarily reside or carries on business or personally works for
gain, and shall then return the original to the Court fromwhich it was

i ssued, with a report endorsed thereon or annexed thereto stating that he
has so affixed the copy, the circunstances under which he did so, and the
nane and address of the person (if any) by whomthe house was identified
and in whose presence the copy was affi xed.

18. Endorsenent of time and manner of service.-The serving officer shall

in all cases in which the sunmpns has been served under Rule 16, endorse or
annex, or cause to be endorsed or annexed, on or to the original sunmpns, a
return stating the tine when and the manner in which the sumobns was
served, and the nane and address of the person (if any) identifying the
person served and witnessing the delivery or tender of the sumons.

We find several infirmties and | apses on the part of the process server.
Firstly, on the alleged refusal by the defendant either he did not affix a
copy of the sumons and the plaint on the wall of the shop or if he clains
to have done so, then the endorsenent nade by himon the back of the
sunmons does not support him rather contradicts him Secondly, the
tendering of the sumons, its refusal and affixation of the sumons and
copy of the plaint on the wall should have been w tnessed by persons who
identified the defendant and his shop and w tnessed such procedure. The
endor senent shows that there were no w tnesses avail abl e on the spot. The
correctness of such endorsenment is difficult to believe even prim facie.
The tenant runs a shoe shop in the suit premises. Apparently, the shop wll
be situated in a locality where there are other shops and houses. One can
understand refusal by unwilling persons requested by the process wherever
to witness the proceedi ngs and be a party to the procedure of the service
of summons but to say that there were no wi tnesses avail able on the spot is
a statenent which can be accepted only with a pinch of salt. Incidently, we
may state that though the date of appearance was 23rd February, 1993 the
summons is said to have been tendered on 22nd February, 1993, i.e., just a
day before the date of hearing.
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The appel | ant has hinsel f appeared in the witness box and deposed on oath
that no sumopns was tendered to himby any process server of the Court. It
is a case of oath against oath. In view of the facts which we have noticed
here-in-above clearly the oath of the appellant was nore wei ghty than the
oath of the process server. In the ordinary course of events, the court of
facts should have discarded the statenent of the process server and
bel i eved the statenent of the appellant.

The | earned counsel for the |andl ord-respondent subnmitted that there is an
i nterpleader suit filed by the appell ant because there was a dispute
between the heirs of the original [andlord who unfortunately died and his
wi dow and the grandsons (who are the respondents herein), each of the two
was claimng itself to be the landlord and entitled to recover rent setting
up awill inits favour. The appellant has adnmitted in the plaint therein
that he was aware of the pendency of the suit filed by the respondent in
the court of the Rent Controller, Anmritsar. In fact, this adm ssion of the
appel | ant ~has wei ghed heavily with the H gh Court which has opi ned that
even if the sumobns was not duly served, the appellant was aware of the
pendency ‘of ‘the suit and, therefore, the application under Order 9, Rule 13
C.P.C. did not have any nerit.

The Hi gh Court has over |ooked the second proviso to Rule 13 of Order 9
C.P.C., added by the 1976 Anendnent which provides that no court shall set
asi de a decree passed ex-parte nmerely on the ground that there has been an
irregularity in the service of sumons if it is satisfied that the

def endant had notice of the date of hearing and had sufficient time to
appear and answer the plaintiff's claim It is the know edge of the 'date
of hearing’ and not the know edge of ’'pendency of suit’ which is rel evant
for the purpose of the provi so above said. Then the present one is not a
case of nere irregularity in service of sumons; on the facts is a case of
non-servi ce of sumobns. The appel |l ant has appeared in the w tness box and
we have carefully perused his statenment. There is no cross-exam nation
directed towards discrediting the testinony on oath of the appellant, that
is, to draw an inference that the appellant had in any manner a notice of
the date of hearing and had sufficient time to appear and answer the
plaintiff’s claimwhich he did not avail and utilise.

The provision contained in Oder 9 Rule 6 of the CP.C. is pertinent. It
contenpl ates three situations when on a date fixed for hearing the
plaintiff appears and the defendant does not appear and three courses to be
foll owed by the Court depending on the given situation. The three
situations are: (i) when summons duly served, (ii) when sumobns not duly
served, and (iii) when sunmons served but not in due tinme. In the first
situation, which is relevant here, when it is proved that the sunmons was
duly served, the Court may make an order that the suit be heard ex-parte.
The provision casts an obligations on the Court and sinultaneously invokes
a call to the conscience of the Court to feel satisfied in the sense of
bei ng 'proved’ that the summpns was duly served when and when al one, the
Court is conferred with a discretion to make an order that the suit be
heard ex-parte. The date appointed for hearing in the suit for which the
def endant is sunmoned to appear is a significant date of hearing requiring
a conscious application of mind on the part of the Court to satisfy itself
on the service of sunmons. Any default or casual approach onthe part of
the Court may result in depriving a person of his valuable right to
participate in the hearing and nay result in a defendant suffering an ex-
parte decree or proceedings in the suit wherein he was deprived of hearing
for no fault of his. If only the Trial Court would have been consci ous of
its obligation cast on it by Order 9 Rule 6 of the C.P.C., the case would
not have proceeded ex-parte against the defendant-appellant and a wastefu
peri od of over eight years would not have been added to the life of this
litigation.

Be that as it may, we are satisfied that the sunmons was not served on the
def endant - appel  ant. He did not have an opportunity of appearing in the
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Trial Court and contesting the suit on nmerits. The Trial Court and the Hi gh
Court have conmitted a serious error of lawresulting in failure of justice
by refusing to set aside the ex-parte decree.

The appeal is allowed. The orders of the Trial Court and the H gh Court are
set aside. The application under Order 9, Rule 13 CP.C. filed by the

def endant - appel l ant is all owed. The ex-parte decree dated 9.10.1993 is set
asi de. The proceedings of the Trial Court shall stand rel egated back to
23.2.1993. The parties through their respective | earned counsel are
directed to appear before the Trial Court on 5.8.2002, on which date, the
Trial Court shall appoint a date of hearing and proceed ahead with the
hearing of the suit in accordance with aw. No costs. Let the record of the
Trial Court be transmtted back at the earliest acconpanied by a copy of
this O der.




