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ACT:
Limtation-Suit filed beyond tine-Decree, if a nullity--
Poi nt of [imtation not raised in Hgh Court, i f

entertai nabl e by Suprene Court-Receiver’'s possession,if nust
ensure to successful Party-Appeal - Forum - Abrogated by
subsequent legislation--1f “and when,~ can be challenged-
Travancore H gh Court Act, 1099 (IV-of 1099)), 8. 11 (1), as
repeal ed by Ordinance Il of 1124-Indian Limtation Act, 1908
(9 of 1908), 8. 3. Arts. 17, 142.

HEADNOTE:

One Ittiyavira, the deceased father of the appel | ant
purchased properties and paid part of the consideration for
the transaction in cash and for the bal ance executed two
hypot hecati on bonds in favour of his vendors, Ranalinga |yer
and Raman Vel a Yudhan. Rammalinga |lyer assigned hi's hypot he-
cation bond in favour of one Sankara Rama |yer. He had
executed a promissory note in favour of one Anantha /Iyer
who, after his death, instituted a suit against his son
Sankara Subha |yer for recovery of the anmount thereunder and
obtained a decree. Treating the deed of assignment executed
by Ranal i nga
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lyer in favour of Sankara Rama lyer as a sham docunent,
Anant ha |yer attached the nortgagee rights of Ramalinga |yer
in the hypothecation bond and eventual |y purchased them In
a partitionin Anantha lyer’s family, the rights under the
hypot hecati on bond purchased by himwere allotted to his
share and to that of his brother. These two persons
instituted a suit against Ittiyavira being O S. No. 59 of
1093 and obtained a decree for realisation of the anount
agai nst himand transferred their decree to one Venkiteswara
lyer who. at the court auction held in execution of that
decree, purchased the hypothecated properties which are
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properties in the suit and eventual |y obtai ned possession of
the properties on 12. 7: 1099.

Before the institution of O S. 59 of 1093 by Anantha |yer
and his brother, Ittiyavira had executed a sale deed of
these properties on 8. 10. 1093 in favour of his son, the
appel l ant. The appellant was not. nale a party to O S. No.
59 of 1093. Ituyavira died in the 1107 and on 2. 2. 1108,
Venkiteswara Ilyer sold all the suit properties to the

pl ai ntiffsrespondents. Thereafter t he respondent s
instituted proceedi ngs under s. 145 of the Code of Crimna
Procedure in the Court of WMgistrate claimng their

possession over the suit properties which was disputed by
the appellant. The properties were attached and placed in
the possession of the Receiver appointed by the court.
Eventual ly, the court held that the appellant’s possession
over the properties be nmaintained until otherw se ordered by
the conpetent civil court. The High Court of Travancore
affirmed the order of the Magistrate and the appellant was
handed over the possession of the properties by the
Recei ver. Consequently, the respondents instituted a suit
out of which this appeal arises.” The trial court disnissed
the suit and that decision was reversed by the High Court.
It was contended before this Court that the decree obtained
by Anantha Iyer in /O S. 59/1093 was a nullity because the
suit was barred by tinme. It was further urged that the
appeal before tile Hi/gh Court should have been heard not by
a Division Bench of nerely two judge but by a Bench of three

judges as providedin S. Il (1) of the Travancore H gh Court
Act, 1099.

Held, that if the suit was barred by tine and yet, the court
decreed it, the court would be conmitting an illegality and

the aggrieved party would be entitled to have the decree set
aside by preferring an appeal againstit. -As has often been
said, courts have Jurisdiction to decide right or to decide
w ong and even though they decide wong the decree rendered
by them cannot be treated as nullities,
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Magbul Ahmad v. Onkar Pratap Narain Singh, A 1. R 1935
P. C. 85, held inapplicable.
Where the question of limtation was not raised in the High
Court, it cannot be allowed to be raised in this Court when
the question was one of m xed fact of |aw

In the instant case the possession of the Receiver ~during
the proceedings wunder s. 145 of the Code of Crimna
Procedure would necessarily unure for the benefit of the
successful party and if this period is takeninto -account,
the respondent’s suit would be well within tine.

Held, further that no party has a vested right to have his
appeal heard by a specified nunber of judges and no right of
the party has been infringed nerely because it was heard by
two judges and not by three judges. A litigant has no right
to contend that a tribunal before whom he. should have taken
an appeal when he instituted the suit, should not be
abol i shed and unless it can be shown that the repeal of the
Travancore H gh Court Act was unconstitutional, whatever
ri ght of appeal may have vested in the party stood abrogated
by the conpetent |egislature.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION. Civil Appeal No. 372 of 1960.
Appeal fromthe judgnment and decree dated April 6, 1955, of
the forner H gh Court of Travancore-Cochin in Appeal Suit
No. 721 of 1951.
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Manual T. Pai kedy, Mhalinga |yer and Ganpat Rai, for the
appel | ant .

V. A. Syed Muhummad, for the respondents
1963. January 15. The judgnent of the Court was delivered
by
MUDHOLKAR., J.-This is an appeal by certificate from the
judgrment of the Travancore-Cochin Hi gh Court which allowed
the appeal preferred by the respondents fromthe decree of
the District Court
498
of Parur dismissing their suit for declaration of title to
and recovery of possession of certain properties and for
ot her consequential reliefs.
The relevant facts are as foll ows
The 23 itens of property conprised in the schedule to the
pl aint belonged originally to tw persons Ramalinga Iyer
("lyer" as described by the H gh Court) and Raman
Vel ayudhan. They sold themon  (6-6-1080 (Ml ayalam Era
whi ch 'roughly corresponds to the year 1905) to |Ittivavira
the deceased father of the appellant-defendant No. 1. Part
of the consideration for the sale was paid by Ittiyavira in
cash and for the balance, he executed two hypothecation
bonds in favour his vendors on the same date. One of the
bonds was executed in favour of Ranman Vel ayudhan and the
amount secured thereunder was Rs. 308-8-0. In respect of
this anmount, itens of property Nos. 3, 5, 14 and 18 were
hypot hecated wi th Raman Vel ayudhan by Ittiyavira. The other
bond was in favour of Ramalinga |yer and under this bond.
Ittiyavira hypothecated with himitens Nos. 1, 2, 4, 6-13,
151-7, and 19-23 and also the remaining itens, subject to
the hypothecation bond in favour of Raman Vel avudhan, for
securing an anount of Rs.2,191-80 On 3-1.0-1082, Ranalinga
lyer assigned his hypothecation bond in favour of one
Sankara Rama lyer ("lyen" as described by the Hi gh ' Court).
The parties are in dispute concerning this transaction.
According to one of them the deed of assignment Ex. V was
a sham document and was not intended to take effect while
according to the other, it was a genuine docunent.
It woul d appear that Ramalinga Iyer had executed a
prom ssory note in favour of one Anantha lyer ("lyen" as
described by the H gh Court). After the death of -~ Ramalinga
lyer, Anantha lyer instituted a suit against his son Sankara
Subha lyer ("lyen" as
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described by the High Court) for recovery of -the _anount
thereunder and obtained a decree Ex. VI . on 13-11-1088.
Treating the deed of assignhment executed by Ramalinga |yer
in favour of Sankara Rama |yer as a sham docunent, Anantha
|yer attached the nortgagee rights of Ramalinga lyer in the
hypot hecati on bond whi ch had been executed in his favour by

[ttiyavira. The rights wunder this bond were -sold in
execution and were purchased by Anantha Ilyer at | court
aucti on. In a subsequent partition in Anantha lyer’s

famly, the rights under the hypothecati on bond purchased in
execution by himwere allotted to his share and that of his
brother Manicka Iyer ("lyen" as described by the High
Court). Thereafter, these two persons instituted a suit
against Ittiyavira being O S. No. 59 of 1093 in the
District Court at Parur and obtained a decree f or
realisation of the ampbunt against Ittiyavira. The decree-
hol der s subsequently transferred their decree to one
Venki teswara Ilyer ("lyen" as described by the Hi gh Court)
which the latter executed and at the court auction held in
execution of that decree, he hinself purchased the
hypot hecat ed properties which are the properties in the suit
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on 27-4-1099. Exhibit Cis the sale certificate which was
granted to himby the court. Venkiteswara lyer eventually
obt ai ned possessi on of the properties on 12-7-1099.

It would appear that Ranan Vel ayudhan also assigned the
hypot hecati on bond which was executed in his favour by
Ittiyavira in favour of sone person who eventually sued on
the bond and obtained decree in O S. No. 462 of 1094 in the
court of the Munsiff, Mdovattupuzha. |n execution of that
decree, itens Nos. 3, 5, 14 and 18 were purchased by one
Mat hai Quseph the brother of the second defendant in the
suit on 10-11-1096. |In pursuance of this decree, Matha
Quseph obtained delivery of possession of 4 itens of
property (itens 3, 5, 14 and 18) on 19-6-1098

500

and thereafter sold them to defendant No. 2 (wife of
appel l ant) on 5-12-1104.

Even before the institution of-O S. 59 of 1093 by Anantha
lyer and his brother, Ittiyavira had executed a sale deed in
favour . of hi's sonthe appellant before us-whereunder, he
conveyed tohimall the properties in the suit. The date on
which the sale deed was executed was 8-10-1092. It may
however, be nentioned that the appellant was not mnade a
party to O S. No. 59 of 1093 filed by Anantha Iyer and his
brot her and the contention raised by the respondents is that
the sale in favour “of the appellant is not a genuine
transaction and therefore he was not a necessary party to
the suit.

Ittiyavira died in the year 1107 and on 2-2-1108,
Venkiteswara Ilyer 'sold all the suitproperties to t he
pl aintiffs-respondents. Ther eafter, the respondent s
i nstituted proceecdi ngs under s. 145 of the Code of Crin nal
Procedure in the court of the Magistrate,  First. d ass,
Perumbavoor claimng that they were in possession of t he
suit properties, that the appellant was disputing  their
possession and that there was alikelihood of a breach of
peace because of the attenpt of the appellant to "obstruct"
their possession. 1In these proceedings, the properties were
attached and placed in the possession of the  Receiver
appoi nted by the court. Eventually, the court held that the
properties were in the possession of the -appellant and
ordered that his possession be maintained until  otherwse
ordered by a competent Civil Court. The —order of the
Magi strate was affirmed by the Travancore H gh Court and
thereafter, the Receiver handed over the possession of the
properties to the appellant. Consequent upon thi's order the
respondents instituted a suit out of which this appea
ari ses. Their contention in the suit is that the alleged
sale by Ittiyavira in favour of the appellant (is a  sham
transaction, that therefore he did not obtain any
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rights, thereunder and that consequently it “was not
necessary to inplied himin O S. No. 59 of 1093. They al so
all eged that Mathai Quseoh did not obtain any rights ‘under
his auction purchase because the sale and delivery of
possession in execution of the decree in O S. No. 462 of
1094 were benam for Ittiyavira. For this reason, it Was
contended that defendant No. 2 acquired no rights to itemns
3, 5, 14 and 18 in the plaint. The appellant disputed the
validity of the decree and of the execution proceedings in
O S. No. 497 of 1088 and contended that the decree was
obt ai ned and the execution pr oceedi ngs t aken out ,
fraudulently against Ramalinga lyer's heirs inasmuch as
Ramal i nga | yer had assigned the hypothecati on bond in favour
of Sankara Rama Iyer on 3-10-1082. The plea of the
appel lant thus was that Anantha lyer did not obtain any
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rights to the hypothecation bond executed by Ittiyavira in
favour of Ramalinga lyer, and consequently, Venkiteswara
Iyer obtained no rights under his purchase in execution of
the decree in O S. No. 59 of 1093. The entire proceedings
wer e characterised as fraudulent and not binding on
I[ttiyavira and the suit properties. The allegation that the
alleged sale in favour of the appellant was a sham
transaction was denied by themas also the other allegations
concerning the purchase of itenms 3, 5, 14 and 18 by Matha

Quseph.

The trial court dismssed the suit. The High Court,
however, reversed the decree of the trial court except wth
respect toitens 3, 5 4 and 18 in the plaint. No cross-
appeal or cross-objections having been filed by t he

respondents, the appeal before us is confined to the
remai ning itens provided in the plaint schedul e.

The first point raised by M. Paikedy for the appellant is
that the decree in O S. No. 59 of 1093 obtained by Anantha
lyer and his brother in the suit
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on the hypothecation bond executed by Ittiyavira in favour
of Ramalinga lyer was a nullity because the suit was barred
by time. Even assuming that the suit was barred by tinme, it
is difficult to appreciate the contention of |earned counse

that the decree can be treated as a nullity and ignored in
subsequent litigation. |If the suit was barred by tine and
yet, the court decreed it, the court would be comritting an
illegality and therefore the aggrieved party would be
entitled to have ‘the decree set aside by preferring an
appeal against it. “But it is well settled that a court
havi ng jurisdiction over the subject matter of the suit and
over the parties thereto, though bound to decide right may
deci de wrong; and that even though it decided wong it would
not be doing something which it had no jurisdiction to do.
It had the jurisdiction over the subject-matter and it had
the jurisdiction over the party ~and, therefore, nmnerely
because it made an error in deciding a vital issue’ in the
suit, it cannot be said that it has acted beyond its
jurisdiction. As has often been said, courts have
jurisdiction to decide right or to decide wong and even
though they decide wong, the decrees rendered by them
cannot be treated as nullifies. Learned counsel, however,
referred us to the decision of the Privy Council in _~Mugbul

-Ahnmed v. Onkar Pratap Narain (1), and contended that since
the court is bound under the provisions of s. 3 of the
Limtation Act to ascertain for itself whether the suit
before it was within tine, it would act w thout jurisdiction
if it fails to do so. Act that the decision relied upon
says that s. 3 of the Limtation Act is perenptory and /that
it is the duty of the court to take notice of this provision
and give effect to it even though the point of linitation is
not referred to in the pleadings. The privy council has not
said that where the court fails to performits duty, it acts

without jurisdiction. |If it fails to do its duty, it nerely
nmakes an error of |law and an error of |aw can be corrected
only in the manner laid down in the Civil Procedure Code.

| f
(1)A1.R (1935) P.C. 83.
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the party aggrieved does not take appropriate steps to have
that error corrected, the erroneous decree will hold good
and wll not be open to challenge on the basis of being a
nullity.

The next point raised by | earned counsel is that the present
suit was barred because it was not instituted within three
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years of the decision of the Magistrate, First d ass,
Perumbavoor, holding that the appellant was in possession of
the suit properties. It is no doubt true that the order in
guestion was passed on 28-12-1111 while the suit was
instituted in the District Court, Parur on 4-3-1118 and even
if limtation is computed with reference to the (late of the
order of the H gh Court dismssing the revision petition the
suit wll be said to have been instituted nmore than three
years thereafter. The fact, however, is that the plaint was
originally instituted by the responded in the court of the
Munsi f. Movattupuzha and nunbered as original suit No. 1296
of 1114. The appellant contended that the valuation of the
suit property nade by the respondents was | ow and therefore
the court appointed a Conm ssioner for ascertaining their
true value. The Conmi ssioner reported that the value of the
suit properties was Rs. 4,602. The court thereupon passed
an order on 21-2-1118 returning the plaint for presentation
to the proper court inasmuch as the sumtotal of the value
of the reliefs clained in the plaint was beyond its
pecuniary limts. Shortly thereafter, the plaint was
presented by the respondents in the District Court at Parur
If the respondents had filedthe suit in the Court of the
Munsiff wthin threeyears of the date of the final order
passed in proceedi ngs under s. 145 of the Code of Crim nal
Procedure but the /plaint was returned for presentation to
the proper court, they would be entitled under s. 14 of the
-Limtation Act to the deduction of the entire period during
which they were prosecuting their suit with ‘due diligence
and in good faith in the court of the Minsiff. Had
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the suit been barred by tinme when it was instituted in the
court of the Munsiff a plea to that effect could have been
taken by the appellant; The defendants do not appear to have

done so. It, therefore, follows that the suit must have
been within time, when it was instituted in the court of the
Munsi ff. After the plaint was represented in the District
Court at Parur, the appellant filed a witten statenent. In

para 12 of the plaint the respondents have stated thus :
"The cause of action for this suit has ‘arisen
within the jurisdiction of this court from
15th Kanni 1113, the date of the final order
in the sumary. case.”

The only answer to this plea of the respondents which the

appel l ant has given in the witten statenent is to be found

in para 13 of the witten statenent

whi ch reads thus
"The plaintiffs have no manner of right what-
soever, as alleged in para 10 of the plaint.
Even if the plaintiffs had any rights,” 'they
have becone barred by linitation; and they
need not be considered at this juncture. The
plaintiffs have no right to contend Iike this
in the present suit, alter the | apse of a
| ong period since the 2nd defendant’s brother
t ook possession of the properties in execution
pr oceedi ngs. The plaintiffs are barred from
cont endi ng so."
just below the plaint, the respondents have
al so stated thus:
"This suit 1is first filed in Movattupuzha
Munsiff’'s Court as O S. No. 1296/1114. The

def endant s cont ended t hat

pl ai nt
properties are of great value and so a
Conmi ssi oner was appointed during the trial of

t he
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the suit to ascertain the value of t he
properties. The val ue was
505
ascertained to be Rs. 4,602/- chs. 14 and so
an order was passed from the Movattupuzha
Munsi ff’s Court on 21-2-1118 stating that the
plaint should be returned and filed in the
proper court having jurisdiction to try the
case, since the sane cannot be tried in the
Munsi ff's Court. According to that order, the
pl aint was received back on 30-2-1118. The
correct valuation is shown and the plaint is
filed in this court together with the court-
fee menmos returned."
There is no referenceto these avernents in the witten
statenment of the appellant. It would thus be clear that the
appel l ant has not raised a sufficiently clear plea of
[imtation by stating rel evant facts and naking appropriate
avernents., It is apparently because of this that the tria
court, though it did raisea fornal issue of Ilinmtation
gave no finding thereon. ~“Nothing would have been sinpler
for the trial court than to disniss the suit on the ground

of limtation if the plea was seriously raised before it.
Had the point been pressed it would not have been required
to discuss in detail the various questions of fact
pertaining to the nerits of the case before it could disniss
the suit. |In the plaint, the respondents clained that the
period of limtation for the suit comenced on 15-2-1113

when the H gh Court dismssed the revision petition
preferred by the respondents. ~The appel | ant ‘has not stated
that wunder Art. 47 of the Limtation Act, the period of
l[limtation is to be conputed not from the date of the
revi sional order but. fromthe date of the original ' order
Had he done so, we have no doubt that the respondents ' woul d
at |east have placed on record by anending the plaint the
date on which the plaint was instituted in the Court of the
Munsi ff. Thus, had the plaint been instituted in the court
of the Minsiff say two nonths before the expiry of the
[imtation, the suit would have been within tine
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on 4-3-1118 when the plaint was re-presented to the District
Court, conputing the period of Iimtation even fromthe date
of the original order. Moreover, the appellants could well
have rai sed the question of limtation in the Hi gh Court in
support of the decree which had been passed.in their favour
by the trial court. Had they done so, the Hi gh Court would
have | ooked into the records before it for satisfying itself
whether the suit was within tine or not. The point. now
raised before wus is not one purely of law but a  mxed
guestion of fact and law. No specific ground has even been
taken in the petition nmade by the appellant before‘the Hi gh
Court for grant of a certificate on the ground that the suit
was barred by tine. In the circunstances, we decline '|eave
to the appellant to raise the point of limtation before us.
The next contention of the | earned counsel is that the suit
is governed by Art. 142 of the Limtation Act and as the

respondent s have not established that they were in
possession within 12 years thereof, their suit is barred by
time. This plea of the appellant rests upon another

contention which is that the delivery of possession to the
auction-purchaser in O S. No. 59 of 1093 was a sham and
fraudul ent transaction. The appellant clainmed that he was
i n possession of these properties at the tinme of delivery of
possession and that he actually obstructed the delivery of
possession to the auction-purchaser. According to him the
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Gamin who cane to effect delivery of possession did not
renove the obstruction and therefore what is recorded in Ex.
D, the report pertaining to the delivery of possession
establishes at best the delivery of nmerely synbolica
possessi on Exhibit D shows on its face that act ua
possession of the properties was delivered by the Amn to
the auction-purchaser in pursuance of the execution sale. A
presunption as to regularity attaches to the records of the
court and such presunption cannot be
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lightly brushed aside. 1In addition to the presunption
however, there is the evidence of P. W 2--Vasu Vasu
El ayat h-who was one of the persons who had attested the
report Ex. D. He swears that the Amin cane to the property
and effected delivery of  possession to the aucti on-
pur chaser. As the, Hi ghCourt has pointed out, he is a
respectabl e person residing iin the neighborhood and that
since nothing has been brought out in his cross-exam nation
to discredit him he deserves to be believed. Then there is
the evidence of P. W 3, Meral ava Osakkal Rawther, who was
al so present at the tine of delivery of possession. Exhibit
D states that the charges for beating of a drumat the tine
of delivery or possession were paid to him(P. W 3) in
token whereof lie had put his signature on the exhibit.
This witness al so swears that actual delivery of possession
to the auctionpurchaser was effected as stated in EX. D.
Hi s evidence has al so been accepted by the H gh Court. We
see no reason to take a 'different view of the evidence.
Learned counsel, however, refers us to Ex, J which is a
petition dated 16-7-1009 filed by the appellant in the
District Court, Parur in O S. No. 59 of 1093 and says that
this was filed only four days after the date of delivery of
possession. His contention is that this docunment woul d show
that the appellant continued to be in possession  of the
properties. What is stated in that petition however is this

"For the reasons stated in the acconpanying
affidavit it is prayed that the Court nmay be
pl eased, to declare ny possession-and 'rights
etc. over the properties nentioned in the
decree in the above suit and to hold that the
said properties are not |liableto be sold for
the said decree, and to allow this petition
with costs."
It would thus be clear that he has only clainmed his right to
the possession of the properties and not that
508
he had obstructed the delivery of possession of the
properties by the Anmin to the auction purchaser. . No -doubt,
the District Judge has recorded an order thereon to the
effect that since the appellant does not say that - he was
di spossessed his application is not tenable. It seens to us
that in the absence of any avernments of the kind we  have
already indicated, the appellant cannot derive any benefit
from his application. It was contended in the H gh Court
and it is contended also before us that the appellant had
sent an obstruction petition to the Amin, but he has neither
produced a certified copy of that petition nor exami ned the
Amin in proof of what he has said. In the. circumnstances,
agreeing wth the High Court, we hold that there can be no
doubt that actual delivery of possession of the suit
properties was effected by the Anmin to the auction-purchaser
on 12-7-1099.
No doubt, in the proceedings under s. 145 of the Crinina
Procedure Code, there is a finding to the effect that the
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appel lant was in possession. That, however, neans only
this, that he was in possession at the date of the
prelimnary order nade in those proceedings. In view of our
finding that actual, delivery of possession was effected to
the auction-purchascr on 12-7-1099, it nust be said that the
appel  ants possession on the date of the prelimnary order
could only have originated in a trespass subsequent to the
delivery of possession on 12-7-1099 and probably during the
di sputes by reason of which the respondents were conpelled
to take proceedings under s. 145 of the Criminal Procedure
Code. The present suit cannot therefore be regarded as one
by auction-purchasers for recovery of property on the
strength of an execution sale in their favour but only one
for eviction of a person who obtai ned wongful possession of
property by trespass after delivery of possession had been
ef fected through court. As we have already pointed out,
509

after the application was nade by the respondents under s.
145 of the Code of Crimnal Procedure, the Magi strate before
whom it was nade ordered attachnent of property and placed
it in the possession of the Receiver who continued to be in
possession till the final decision of those proceedings.
The possession of the Receiver during this period would
necessarily ensure for the benefit of the successful party.
if, therefore.. this periodis taken into account the
respondents’ suit would be well within tine.

The next point urged by |earned counsel is that Anantha |yer
and his brother got no rights by reason of the attachnent
and sal e of the hypothecati on bond executed by Ittiyavira in
favour of Ramalinga |yer becauselong before their purchase,
Ramal i nga | yer had assigned that bond to Sankara Rama |yer.
The contention of the respondent is that Ex. ~V under which
the all eged assignment was nmade is a sham docunent executed
by Ranmalinga Ilyer in order to screen the hypothecation bond
from his creditors and to preserve the anount thereunder

for his ownbenefit. It is <clear from the evidence
i ncluding that of the appellant hinself that Ranalinga |yer
was deeply in debts at the tine of the execution of EX: V.

After the execution of. Ex. V, Ranmlinga Iyer who produced
that docurment for registration before the Sub-Registrar
hi nsel f obtained the docunent back fromhim There is no
evidence to show that thereafter he handed it over to
Sankara Rama lyer or that the latter had accepted the
transaction. The major part of the consideration recited in
Ex. V consisted of anpbunts alleged to be due from Ramal i nga
lyer to his Creditors which the assignee was supposed to
di scharge. The bal ance of the consideration was not paid at
the time of the execution of the said docunent but was  said
to have been adjusted agai nst the anmpunts due from Ranmal i nga
lyer to the assignee Sankara Rama |yer. There is no
evi dence to show that any of the debts recited in
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the document were actually due from Ramalinga |yer or  that
any money had been received by himfrom Sankara Ranma |yer.
The appellant does not even say that he had nade enquiries

concerning the consideration of this docunent. It is
further to be borne in nmind that though the docunment was
executed in the year 1082, right uphill now, neither Sankara

Rama lyer nor any person claimng under himhas made any
attenpt to realise the anpbunts due under the hypothecation
bond. The Hi gh Court has pointed out thus :
"I'f the assignnent was a genuine transaction
and was intended to take effect the assignee
woul d not have foregone the ampunt under the
hypot hecati on bond, especially when he had to
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get such a large amount from Ranmalinga |yer
and also paid a further consideration as
mentioned in Ex. V. That one circumstance,
that the assignee has not nade any attenpt to
realise the anount under the hypothecation
bond during the 32 years that had elapsed
after t he assi gnment and bef ore the
institution of the present suit anounts al npbst
to proof positive of the fact that t he
assi gnment was not a genui ne transaction and
was only a sham document executed for the
purpose of screening the amount under the
hypot hecat i on bond for the benefi t of
Ramal i nga |yer hinsel f."
W agree with the observations of the Hi gh Court and would
add that this circunmstance as well as the omission of the
appel l ant to exam ne any person-directly connected with the
execution . proceedings would justify an inference that the
transaction evidenced by Ex. “Vis not a genuine one and
that the docunent itself is sham and bogus. Upon this view,
we hold that the sale in execution of the decree obtained by
Anant ha |yer conveyed to the auctionpurchaser all the rights
of the hypot hecati on bond
511
executed by Ittiyavirain favour of Ranmalinga |ver.
The next and the last point urged by |earned counsel is that
the appellant is not bound by the decree in O. S. No. 59 of
1093, because he was Dot nade a party thereto. If in fact
the assignment of the properties by Ittiyavira in favour of
the appell ant was a genui ne one, the appellant’s contention
would have to be upheld. The docunent on which the
appel | ant relies is EX. XXI X, Accordi ng to t he
respondents, this docunment is sham and bogus ‘and was
executed by Ittiyavira for the purpose  of screening the
property for his own benefit. The trial court held that the
docunent was a genuine one but the H gh Court has reversed
that finding. At the outset, we have to bear in mnd the
fact that the alleged sale was by a father in favour of his
son and that the son at the date of that transaction was not
shown to have had any independent nmeans of ~his own from
which to provide for the consideration for the sale.
According to the docunent, the consideration wasRs.
3, 000/ - which consisted of Rs. 1,500/-said to have been
paid by the appellant to his father fromtinme to tinme before
the transaction, Rs. 1,000/either paid or agreed to be paid
by himto his nother in discharge of a debt by his father to
her, and Rs. 500/- which had al ready been paid to his you-
nger brother in discharge of a debt which the father owed to
him W agree with the High Court that the recitals excite
suspi ci on. There is no proof of these paynents except the
interested testinmony of the appellant hinself. In the
proceedi ng& under s. 145 of the Criminal Procedure Code, the
appel l ant had stated that he had obtained the necessary
funds for obtaining Ex. XXIX fromhis nmother; but in.  view
of arecital in that docunent that he had to pay Rs 1000/ -
to his nmother, it would appear that he has prevaricated.
Then again, the younger brother who is said to have | oaned
Rs. 500/- to the appellant’s father was only 14 vyears, of
age at the time of
512
execution of that docunent. It is inpossible to believe
that a young boy |like himcould have been in the position to
loan Rs. 500/- to his father. It was urged before us by M.
Pai kedy that what the parties really neant was that the
appel l ant was to pay the suns of Rs. 1,000/- and Rs. 500/-
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respectively to his nother and younger brother so as to
di scharge his father’'s liability to pay them |If there was
any substance in this contention, it should have been
advanced before the courts below and not raised for the
first tine before us. Apart fromthat it would appear that
despite the execution of the docunent, Ittiyavira continued
to be the owner of the properties conprised in it. No
doubt , the appellant claims to have been in act ua
possession of the properties and possibly he was, but, as
has been pointed out by the High Court, his possession was
no nmore than that of an agent of Ittiyavira.- W, therefore,
agree with the H gh Court that Ex. XXIX was a sham and
bogus docunent and that the transaction evidenced by it is
not genui ne.

Having thus failed on all the contentions on merits, |earned
counsel has sought to urge a new point before, us. The
point is that the appeal before the H gh Court should have
been heard not by a Division Bench of nmerely two judges, but
by a Bench of threejudges, as provided ins. Il (1) of the
Travancore ~H gh Court Act. 1099 (IV of 1099). Lear ned
counsel admits that the appeal was heard not by the
Travancore High Court but by the Hi gh Court of Travancore-
Cochin which cane into being after the nerger of the two
States of Travancore and Cochin. He admits that the
Travancore Hi gh Court Act, 1099 was repeal ed by O dinance |
of 1124 which was reenacted by Act.V of 1125; but he says
that s. 25 of that Act provided that a Full Bench will hear
and decide all appeals fromthe decrees of the District
Courts in which the anount or value of the subject-matter is
i n excess of
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Rs. 5,000/-. This provision was al so repealed before the
appeal in question was even preferred. According to- him

however, the appellants were entitled to prefer an ‘appea
before a Tribunal which existed when the suit itself was
instituted. The rights of partiesto a suit in the nmatter
of preferring an appeal are governed by the law as it
obtained when the suit was instituted and, therefore,
according to him as under that lawin a suit of that kind
an appeal lay before a Bench of three judges, it could be
heard only by such a Bench and not one consisting of “a
| esser nunber of judges.

There are two reasons why this argunent cannot be accepted.
In the first place, the H gh Court of Travancore was itself
abolished as a result of the merger and a new Hi gh Court
cane into being-the H gh Court of Travancore-Cochin. The
rights of parties to prefer appeals to that Hi gh Court were
governed initially by 'O dinance 11 of 1124 and |ater by Act
V of 1125. These provisions cane into being subsequent’ to,
the institution of the suit. Therefore, the rights /'of a
person aggri eved by the decision of a suit instituted prior
to the coming into force of Act V of 1125 were only ' those
which were conferred by that Act. A litigant has no right
to contend that a Tribunal before whom he shoul d have taken
an appeal when he instituted the suit, should not  be

abol i shed. The Legi slature has full power to enact a 'jaw
of that kind and it is not contended before wus that the
repeal of the Travancore Hi gh Court Act was un-
constitutional. It would, therefore, follow that whatever
rights may have vested in the party in the matter of filing
an appeal were abrogated by conpetent |egislature. New

rights were conferred in place of those which were taken
away and it is only the new rights which could be availed
of . After the new rights were conferred even they were
nodified in one respect and that was with regard to the
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rights
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to have the appeal heard by a Full Bench by virtue of the
provisions of Act V of 1125 had never vested in any of the
parties to the present litigation. Ther ef or e, their
abrogation by a later law cannot entitle them to make a
conplaint. There is yet another reason why the argunent of
the | earned counsel cannot be accepted. That reason is that
an appeal lay to a H gh Court and whether it is to be heard
by one, two or a larger nunber of judges is nerely a nmatter
of procedure. No party has a vested right to have his
appeal heard by a specified nunber of judges. An appeal |ay
to the H gh Court and the appeal in question was in fact
heard, and disposed by the H gh Court and, therefore, no
right of the party has been infringed nerely because it was
heard by two judges and not by three judges. No doubt in
certain classes  of ~cases, as for instance, cases which
involve an interpretation as to any provision of the
Constitution the Constitution provides that the Bench of the
Supreme Court hearing the matter nust be inposed of judges

who will not be less than five in nunber. But it does nQ
follow fromthis that the legal requirenments in this regard
cannot be altered by -a conpetent body. We therefore

overrule the contention of the |earned counsel and hol d that
the appeal was rightly heard and decided by a Bench of two
j udges.

In the result, we affirmthe decree of the High Court and
di sm ss the appeal with costs.

Appeal dism ssed.
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