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Leave granted.
2. Thi s appeal by special |eave is directed agai nst the
j udgrment of the Calcutta High Court confirmng the
convi ction of the appellant under Section 302 |IPC and the
sentence of inprisonment for life anda fine of Rs. 5,000/-,
in default of payment of fine to further undergo six nonths
ri gorous inprisonnment. The appell'ant was charged with the
of fence puni shabl e under Section 302 | PC of commtting the
nmurder of Tarak Jai swara the younger brother of the
informant (PW1).

3. The prosecution story, briefly stated, is that on
14.1. 1997 at about 11 or 11.30 p.m -~ Bhola Jai swara (PW1)
heard a row from outside his bedroom He heard the

appel | ant Shankar Jai swara was shouting and hurling abuse
and in the process started knocking at the door of the
house of Mdhan Jai swara (PW3). Apprehendi ng-trouble,

Bhol a Jai swara (PW1) came out and requested the

appel lant to | eave the place. The appellant becane agitated
and started noving towards the main road where he found
Tarak Jai swara (deceased) who was taking his neal while
sitting in his rickshaw. Bhola (PW1) also followed the
appel l ant. The appel | ant Shankar Jai swara started abusing
Tarak Jai swara (deceased) in obscene and filthy | anguage.
VWhen the deceased Tarak requested the appellant to | eave

hi m al one the appell ant becane furious and started stabbing
Tarak with a sharp edged weapon. Deceased Tarak fell in

the rickshaw. He was profusely bl eeding. Bhol a (PW1)
took the victim who is none other than his own brother to
North Suburban Hospital in the sane rickshaw where the
hospital authorities having regard to the grievous nature of
injuries advised himto take the victimto the R G Kar
Hospital. The victimwas accordingly taken to the R G Kar
Hospital where he was pronounced dead. Wile on his way
back fromthe hospital Bhola (PW1) found sone police
personnel in the vicinity of occurrence and he narrated the
incident to the police. Based on the statenent of Bhol a
(PW1) the Police Station Cossipore issued first information
report and registered a P.S. Case No. 11 of 1997 under
Section 302 | PC agai nst the appellant.

4. After conpletion of the investigation, the police filed
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charge sheet under Section 302 |PC against the accused

appel lant. The prosecution in all exam ned 19 witnesses
(PW1 to PW19) and got marked 20 docunents in evidence.

The prosecution al so produced nmaterial exhibits which were
marked as mat. Ext. | to XIlII. The statement of the accused
appel I ant under Section 313 Cr.P.C. was recorded in which

he took the stand that he was innocent of the charge |evel ed
agai nst him

5. The | earned Sessi ons Judge upon appreci ation of

evi dence avail able on record found the appellant guilty of
the of fence puni shabl e under Section 302 |IPC and the sane
has received its affirmation at the hands of the H gh Court.

6. Hence this appeal by special |eave.

7. In order to consider as to whether the prosecution
established the charge against the appellant for the offence
puni shabl e under Section 302 | PC beyond reasonabl e doubt

it is just and necessary to appreciate the evidence avail able

on record.

Evi dence:

8. Bhol a Jai swara (PW1) who is none other than the

el der brother of the deceased Tarak is the eye witness. It is

in his evidence that on 14.1.1997 at about 11 p.m when he
was about to go to sleep he heard a row fromoutside. He
canme out of his house and found the appellant Shankar

Jai swara at the entrance gate abusing and threatening to
kill whoever cane in his way. The appellant was found to be
under the influence of liquor. The deceased Tarak was
taking his nmeal sitting in his rickshaw on-the main road just
about 40 feet away fromthe house of Bhola (PW1). The
appel | ant started proceedi ngs towards nmain road and Bhol a
(PW1) followed him PW1 heard his brother Tarak

Jai swara advi sing the appellant to go away fromthe pl ace.
The appel | ant wi thout heeding to the advice started abusing
the deceased in filthy | anguage and struck the deceased with
a knife like weapon. PW1 nade an attenpt to apprehend

but the appellant fled away fromthe scene of offence. He
found two stab injuries on the chest of the victim He then
renoved the victimto North Subarban Hospital by the sane

ri ckshaw where he was advised to take himto R G Kar
Hospital by an anmbul ance. The attending doctor at the R G
Kar Hospital pronounced Tarak dead. PW1 while returning
fromthe hospital found the police van in the vicinity of the
pl ace of occurrence to whom he nade a statenent | who
recorded the sane. He signed the report ext. 1. PW 1
specifically stated in his evidence that he found stab/injuries
on the throat, chest and abdonmen of the deceased. PW1

has been subjected to intense cross-exani nation. He denied
the suggestion that at the tine of occurrence the deceased
was al so under the influence of liquor. He denied the
suggestion that he did not witness the occurrence. He nore
or less confirnmed what has been stated by himinto the
police in his conplaint (Ext. 1).

9. PW 3, Mhan Jai swara is another eye witness. It is in
his evidence that on the frightful day deceased Tarak was
taking his neal sitting in his own rickshaw at Cossoi pore
road. He found the appellant coming froma nearby | ane
abusing the people at random He had seen the appell ant
stabbi ng the deceased with a knife |ike weapon. The
appel | ant stabbed the deceased for about 5 or 6 times. The
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deceased fell in his rickshaw. The deceased was then taken
to the hospital in the sane rickshaw. In the cross-

exam nation he admtted that he is the Chachato brother of
PW1 and the deceased. He denied the suggestion that the
deceased was the habitual drunkard.

10. PW5 is the Professor of Departnent of Forensic and
State Medicine, NNR S. Mdical College, Calcutta. He held
the post nortem exami nation over the dead body of the
deceased. On exami nation of the body he found the body of
the deceased subject with rigor nortis present all over the
body, pupils-fixed, dilated, equal and the cornea hazy. The
following injuries were found on the body of the deceased:

1. One incised wound 1 =" x =" x trachea was found

on the nidline on the front of the leg with inverted

brui sed margins. The track was directed backwards

and term nated on the posterior wall of the trachea.

2. Anot'her incised wound 1" x =" x left carotid into the
left side of the trachea was found on the left latera

side of the neck with inverted bruised margins. The

track was directed obliquely downwards, backwards,

medi al wards fromthe left to right and convergent in

nature and those term nated into the |lunen of the

trachea after cutting the correspondingleft carotid

vessel s through and t hrough.

3. One incised penetrating wound with inverted bruised
margins with 1 =" x =" x |left chest cavity left lung

whi ch was placed over the left chest wall 2 inch |eft

of midline. On dissection it was seen to have passed

in the intercostals space in between 4thand 5th ribs

on the left side to left chest cavity to basal part of
the left apical |obe of the left lung with pleurae to

| ower part of the left lateral wall of the heart. The
injury effected the lateral wall of the heart with
pericardiuminto the lunen of the lLeft ventricle of the
heart V026 =" x .2" x wall of the heart and it terninated
into left ventricle. The track of the wound was

directed obliquely downwards, backwards, inwards

and nedial wards fromthe left to right and

convergent in nature. The wound caused collection

of fluid and clotted bl ood about 1 = liter inside the
chest cavity.

4. One incised wound 2" x 1" x rmnuscl e deep was found
over the front of |eft shoul der

5. Anot her incised wound 2" x =" x mnuscl e deep was
found over nid eternal region of the chest.

6. Anot her incised wound =" x .2" x skin deep was
found just above the aforesaid injury.

7. Anot her incised wound 1" x =" x mnuscl e deep was
al so found across the left deltoid region of the arm

11. He opined the cause of death was due to the injuries
which were ante-nortem and homicidal in nature

12. PW9, Mongal a Prasad Lal (Sadhu) speaks about the
recovery of the knife (mat. ext. Xl). He states that the
appel  ant took out his wearing trousers and shirt said to
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have been kept by himin the roomof PW9. The appellant
took out one knife fromthe plastic bag. He put his thunb
i mpressi on on the panchnama prepared at the tinme of
recovery of articles.

13. PW 18, sub-Ilnspector of police states that he arrested
the appellant at about 2.35 p.m on 15.1.1997. He
acconpani ed PW 19 the Investigating Oficer to the house of
Sadhu (PW9). The appellant was also with them He states
that on arrival at the house of Sadhu (PW9) the appell ant
brought out one knife hidden under the bag of coal. The
appel | ant al so brought out one shirt and one trouser hidden
under the pillow kept on the cot in the house of PW9. PW
19 prepared a seizure list in respect of the articles recovered
in the house of PW9. He identified the knife seized by the
Investigating Oficer (mat. Ext. Xl).

14. PW19 is the Investigating Oficer. He speaks about
the recordi ng of 'the information/statement of Bhola (PW1).
He cane to the place of occurrence on receiving a tel ephonic
information'to the effect that one unknown person has been
st abbed by another on Cossipore Road. It is in his evidence
that on 16.1.1997 he exam ned the appellant who stated

bef ore himthat he conceal ed the weapon in the house of his
friend, Sadhu (PW9) at Jatin Nagar Col ony. He nmade the
statenent that he would be able to | ead the police party to
the place where he kept the knife conceal ed. The statenent
so made by the appell ant has been recorded in exhibit 18.

He speaks about the recovery of the weapon and the seizure
list (ext. 17) prepared by him

15. The prosecution case i's narrated by the two eye

wi tnesses \026 PW1, Bhola Jaiswara and PW 3, Mhan

Jai swara. This evidence has been el aborately dealt wth by
the trial court as well as the Hi gh Court. Their evidence has
been properly appreciated by the courts below Suffice it to
note that both of them (PW1 & PW3) stated clearly that

the appel |l ant stabbed the deceased repeatedly. PWI1,

Bhol a Jaiswara found stab injuries on the throat, chest,
abdomen of the deceased. PW3, Mhan Jai swara spoke that

the deceased Tarak was stabbed by the appellant

repeatedly by 5 or 6 tines. PW12, Dr. Sruti Kr. Bera before
whom t he deceased was brought dead on the day of

occurrence found nmultiple stab injuries. He further deposed
that PW1 gave a statenment that the deceased was

severely stabbed by the appellant. PW5 Prof. B.C.

Mazundar, Head of the Departnent of Forensic and State
Medi ci ne, Cal cutta who held the post-nortem examination

on the body of the deceased on 15.01.1997 found as many

gaas 7 injuries which we have noticed herein above. The
injuries were ante-nortem and homicidal in nature. He

opi ned that injury nos. 4 and 7 nmight have been caused

while the victim was defending hinself. He was of the

opi nion that the injuries found by himcould be caused by

the weapon of offence (mat. Ext. XI) which was shown to

hi m

16. We find the nmedi cal evidence available on record and
the ocul ar evidence of PW1 and PW3 were absolutely in
conformity with each other which clearly establishes the
prosecution case.

17. There has been sone criticismabout the evidence of
recovery of the weapon of offence (mat. Ext. XI). There is
no doubt whatsoever the recovery of weapon seized under
seizure list (ext. 17) but the recovery itself would not be
enough and sufficient to connect the appellant wth the
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crime unless it is established that the said weapon has been
used by the appellant for comm ssion of the offence. But it
cannot be denied that the recovery of the said article is a
fact discovered at the instance of the appellant. W have
the evidence of PW5, Prof. B.C. Mazundar who in

categorical terns stated that the injuries found on the
deceased coul d be caused by such a type of knife (mat. Ext.
XI). The Ccul ar evidence of PW1 and 3 which is consistent
reveal s the appellant carrying a knife. The sequence of
events and the nmaterial available on record clearly

establ i shes that the weapon of offence (mat. Ext. Xl) has
been used for the commi ssion of the murder of Tarak

Jai swara by the appellant. The recovery, nade under
Section 27 of the Evidence Act by PW19 Supriya Kumar Pa
fromthe house of PW9, Mngala Prasad Lal ( Sadhu) is
required to be taken into consideration. The process of
recovery in our considered opinion which is based upon the
statenment ‘of the appellant made to PW19 is in accordance
with Section 27 of the Evidence Act.

18. Upon appreciati on of the evidence the Trial Court
convi cted the appellant for the offence punishabl e under
Section 302 I PC and sentenced to undergo life

i mprisonment.

19. The incident and the invol verent of the appellant in
the commi ssion of offence is not in dispute.

Submi ssi on:

20. The stand taken by the appellant before the H gh Court
and reiterated in this appeal was that the appellant was in a
state of drunkenness and did not know t he consequences

what he did and, therefore, cannot be convicted for the

of f ence puni shabl e under Section 302 IPC. 1t was contended
that at the nost the appellant could be convicted and
sentenced under Section 304 Part Il IPC. This was the only

contention urged before us.

21. The nature, scope and applicability of Section 86 |IPC

Section 86 | PC which was el aborately considered by the
Hi gh Court runs in these ternmns:

"86. OfFfence requiring a particular intent
or know edge conmitted by one who is
intoxicated \026 I n cases where an act done is
not an offence unless done with a particul ar
know edge or intent, a person who does the
act in a state of intoxication shall be liable to
be dealt with as if he had the same know edge
as he would have had if he had not been
i ntoxi cated, unless the thing which intoxicated
hi m was adm nistered to himw thout his
know edge or against his will. "

22. This Court in Basdev Vs. The State of Pepsu [ 1956
SCR 363 while construing Section 86 | PC observed:
"It is no doubt true that while the first part of
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the section speaks of intent or know edge, the
|atter part deals only with know edge and a
certain elenent of doubt in interpretation may
possi bly be felt by reason of this omssion. |[If in
vol untary drunkenness know edge is to be

presuned in the sane manner as if there was

no drunkenness, what about those cases where

nens rea is required. Are we at liberty to place
intent on the same footing, and if so, why has
the section onmitted intent inits latter part?
This is not the first tinme that the question
cones up for consideration. It has been

di scussed at |l ength in many decisions and the
result may be briefly summarized as foll ows: -

So far as know edge is concerned, we mnust
attribute to the intoxicated man the same

know edge as if he was quite sober. But so far
as intent ‘or intention is concerned, we must

gat her it fromthe attendi ng genera

ci rcunst ances of the case paying due regard to
the degree of intoxication. Was the nan beside
his mnd altogether for thetime being? If so it
woul d not be possible tofix himwth the
requisite intention. But if he had not gone so
deep in drinking, and fromthe facts it could be
found that he knew what he was about, we can
apply the rule that a man is presumed-to intend
the natural consequences of his act or acts.

O course, we have to distinguish between
notive, intention and know edge. Mdtive is
somnet hi ng which pronpts a man to forman

i ntention and know edge i s an awareness of the
consequences of the Act. |In many cases

i ntenti on and know edge nmerge into each ot her
and neans the sane thing nore or less and

i ntention can be presunmed from know edge.

The demarcating |ine between know edge and
intention is no doubt thin but it is not difficult to
perceive that they connote different things.
Even in sone English decisions, the three ideas
are used interchangeably and this has led to a
certain amount of confusion."

23. The | earned Ami cus Curiae, however, relied upon the
judgrment in Mandru Gadaba [ 1916 AIR Madras 489] in
support of his subm ssions. It is not necessary to consider

the judgnent to the effect of the observations inasnuch as
the charge agai nst the accused therein was under Section
304 and not under Section 302.

24. On consi deration of various authorities including the
deci sion rendered by the House of Lord s in Director of
Public Prosecutions Vs. Beard [1920 AC 479] the lawis
neatly summarized in Russel on Crine in the follow ng

wor ds:

"There is a distinction, however, between the
defence of insanity in the true sense

caused by excessive drunkenness and the

def ence of drunkenness which produces a
condition such that the drunken man’s

m nd becones incapable of forming a

specific intention. |If actual insanity in fact
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supervenes as the result of alcoholic excess it
furni shes as conplete answer to a crinina
charge as insanity induced by any other
cause. But in cases falling short of insanity
evi dence of drunkenness whi ch renders the
accused incapable of formng the specific
intent essential to constitute the crine

should be taken into consideration wth t he
other facts proved in order to determ ne
whet her or not he had this intent, but

evi dence of drunkenness which falls short of
provi ng such incapacity and nerely establishes
that the mnd of the accused was so affected
by drink that he nore readily gave way to
sonme viol ent passion does not rebut the
presunption that ~a man intends the
natural consequences of his act".

25. In Babl u @Mibari k Hussain Vs. State of Rajasthan
[ 2006 (14) SCALE 15] this Court held:

"The defence of drunkenness can be avail ed of
only when intoxication produces such a
condition as the accused |l oses the requisite
intention for the offence. The onus of proof
about reason of intoxication due to which the
accused had becone incapabl e of having
particul ar know edge in form ng the particul ar
intention is on the accused. Basically, three
propositions as regards the scope and anbit of
Section 85 I PC are as foll ows:

(i) The insanity whet her produced by
drunkenness or otherwise is a defence tothe
crime charged;

(ii) Evi dence of drunkenness which renders
the accused i ncapable of formng the specific
intent essential to constitute the crinme should
be taken into account with the other facts
proved in order to determ ne whether or not he
had this intent; and

(iii) The evidence of drunkenness falling

short of a proved incapacity in the accused to
formthe intent necessary to constitute the

crime and nerely establishing that his mnd is
affected by drink so that he nore readily give to
sone viol ent passion, does not rebut the
presunption that a man intends the natura
consequences of his acts."

This Court while construing the expression "w thout his

know edge" stated that it sinply means an ignorance of the
fact that what is being adm nistered to himis or contains or
is mxed with an intoxicant.

26. In the present case a plea of drunkenness and the mind
of the accused was so affected by the drink with the result
that he acted in a way in which he would not have done had

he been sober, is not set up by the appell ant accused.
Rel i ance is sought to be placed upon the statenment given

by Bhol a Jai swara (PW1) to the police and as well as his

evi dence wherein he stated that the appellant was shouting
under the influence of |iquor and abused the deceased and
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as well as the evidence of PW9, Mngala Prasad Lal a

(Sadhu) a friend of the appellant in whose house he had

kept his wearing apparels (mat. Ext. XIl & XIIl) and

weapon of offence (mat. Ext. XlI) to the effect that the
appel | ant was under the influence of |iquor when he cane to
conceal the weapon after the conm ssion of offence. Based

on the sequence of events it was urged that the appellant

was under the influence of liquor and the injuries inflicted by
hi m on the deceased was devoid of any intention

27. We are unabl e to persuade ourselves to agree with the
subm ssions. There is no evidence available on record as to
the quantity of the alcohol consuned by the appell ant

except the observation off PW1 and PW3 that he was

under the influence of Iiquor. No one stated that he was
not in his senses and | ost self control. There is no evidence
as regards the degree of intoxication. There is no evidence
of any attendi ng general circunstances to arrive at any

concl usion that the appellant was beside his mnd altogether
temporarily at the tine of incident. He was apparently
consci ous-and fully capabl e of understanding the

consequences of his act as it is evident that inmediately
after the incident hewal ked the di stance to the house of
PW9, Mongal a Prasad Lal (Sadhu) and conceal ed t he

weapon of offence and wearing apparels.

28. Prof. Mazundar (PW5) found seven grievous injuries
whi ch according to himwere the cause of death being ante-
nortem and honicidal in nature. W are required to notice
the evidence of PW5 with a particular reference to injuries
no. 4 and 7 which according to him may have been caused
while the victim was defending hinsel f. In the
circunstances, it cannot be said that there was no intention
on the part of the appellant and he was out of his senses on
account of intoxication. The evidence of PW1 and PW3

who are eye witnesses to the incident is consistent. Both of
them have seen the appel |l ant stabbing the hel pless victim
who was sitting in his own rickshaw and eati ng his evening
food. There was no provocation as such caused by the
deceased | eadi ng to any sudden attack. The appel | ant was
carryi ng weapon and attacked the deceased, caused

grievous injuries resulting in his death. ~The intention on the
part of the appellant can easily be gathered fromthe

evi dence of PW1 and PW3 which is supported by nedica

evi dence. There is absolutely no reason whatsoever to

di shelieve their evidence. There is nothing on record
suggesting that at the time the appellant attacked the victim
his mnd was so affected by the drink he had voluntarily
taken that he was incapable in formng the intention
requisite for making his act the offence charged agai nst him
The taking of drink cannot itself excuse the commi ssion of a
crime; and it is not a defence to prove that a man's mnd
was so affected by drink that he nore readily gave way to
passion, or that he would not have acted as he did had he
been sober V026 nor will drunkenness be a defence in case of
strict liability, since, if an honest and reasonabl e m stake by
a sober person cannot afford a defence, a mistake while
drunk cannot do so. (see Vol. |1, Fourth Edition, Halsbury’'s
Law of Engl and page 26)

29. We have perused the rel evant evidence for our own
sati sfaction though the Sessions Court as well as the High
Court upon proper appreciation of evidence found the
appel l ant guilty of the charged of fence puni shabl e under
Section 302 I PC. Upon appreciation of the evidence we are
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unabl e to persuade oursel ves and agree that the appellant

was devoid of his actual senses and he was unable to
conprehend his action. On the other hand the manner in

whi ch the appellant attacked the deceased resulting in as
many as 7 grievous injuries suggests that the appellant was
qgui te conscious of the consequences of his act. The
appel l ant as is apparent fromthe evidence had control over
his senses and tried to make good his escape after the
incident in a calculated manner. This is clear fromthe

evi dence of PW9 that he came imedi ately after the

incident to conceal his wearing apparels and the weapon of
offence. It is not possible to accept the theory propounded
by the | earned Am cus that due to drunkenness the

appel l ant | ost his senses and self control. The intention on
the part of the appellant is clearly evident fromthe evidence
and all attendi ng circunstances.

30. The prosecution proved the charge agai nst the
appel | ant ‘beyond any reasonabl e doubt. The Trial Court as
wel | as the Appellate Court came to the right conclusion in
convi cting and sentenci ng the appel lant for the offence
puni shabl e under Section 302 I'PC.

31. Before parting with the case, we nust record our
appreci ation of the assistance rendered by Shri Vijay

Panj wani , advocate to the court as |earned Am cus Curi ae
and we direct the paynent of Rs. 1,500/- as fee to him

32. The appeal is accordingly dism ssed.




