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PETI TI ONER
CH NMOY MOULI K & ORS

Vs.
RESPONDENT:
DAMODAR VALLEY CORPORATI ON & ORS
DATE OF JUDGVENT: 10/ 02/ 1998
BENCH

S.C. AGARWAL, K. VENKATASWAM, V. N. KHARE

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
K. Venkat aswami, J.

This appeal by special leave is directed against the
judgrment of the Calcutta H gh Court dated 9.12.92 in FNMAT
No. 2296/ 91.

The appellants were the wit petitioners in Cwvil Oder
No. 7028 (W of 1988. The circunstances, which made themto
approach the H gh Court, are briefly given bel ow -

Danodar Vall ey Corporation (for short "DVC') during its

initial stage recruited holders of ~1.Sc/ School Finall/
Matric Certificate for entry l'evel operatives, i.e.,
Assi stant Operator. For the next (| evel of operatives, i.e.

Qperators, the Assistant Qperators were given pronotion as
perators based on Seniority, experience an d- result of

departmental exani nation. Due to —acute — shortage of
operatives for newly comm ssioned Power Plants, the
Qperators were recruited directly in —electrical and

nmechani cal discipline to neet the urgent requirenments. Later
on, the mnimmaqualification for the post of Assistant
Qperator (Electrical/ Mechanical) was fixed as B.Sc and
during the period 1969-77, the diploma hol der s in
El ectrical / Mechani cal Engi neering were also recruited al ong
with the B.Sc candi dates for the post of Assistant Operator.

It was brought to the know edge of the DVC Managenent
that in civil discipline the diploma hol der engi neers were
being recruited at the level of Assistant Controller
equivalent to the Junior Engineer and on that basis the
di pl oma hol ders, who were recruited as Assistant Operators,
were pressing their case to upgrade themdirectly to the
rank of Assistant Controller or equivalent in line wth
Cvil Engineering Cadres. The next stage of pronotion of the
Qperators was to that of Assistant Controller. The
Cor por at i on Managenent , after goi ng t hr ough t he
representations of the Diploma Holder Engineers, accepted
their demand in principle and the Director of Personnel, DVC
by his letter dated 21.8.79 conveyed the decision of the DVC
Managenent to the General Secretary, DVC Diplom Holders
Engi neers’ Association. The decision so conveyed was to the
effect that the diploma holders in engineering would be
directly recruited at the I|evel of Assistant Controller or
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equi val ent thereto; theat the Corporati on would upgrade al
the existing diplona holders in engineering serving as
Assi stant Operators/ Operators to the level of Assistant
Controller within three nonths and that no recruitnment of
fresh diploma holders will be nade till all the existing
di pl oma hol ders are so upgraded.

Though the DVC took such a policy decision, it could
not inplement the same for administrative reasons. As there
was delay on the part of DVC to inplement the policy
decision taken in favour of diplona holders, they noved the
H gh Court for inplenentation of the sane. The Cal cutta High
Court by an order dated 11.2.82 directed the DVC to give
effect to their policy ‘decision without further |oss of
time. When the Wit Petition was pending before the Calcutta
H gh Court, the appellants ‘herein, who belonged to the
category of degree holders, did not take the trouble of
i mpl eadi ng thenselves inthe said Wit Petition filed by the
di pl oma hol ders as they were not nade parties. On account of
non-i npl ement ati on of the Hi gh Court directions, the diplom
hol ders again noved the H gh Court on the contenpt side. The
H gh Court again gave a direction on 13.1.83 to the DVCto
give the diploma holder engineers the designations of
Assi stant Controller ~or equivalent thereto on or before
31.12.83 with consequential benefits from 11.2.82. Pursuant
thereto, the DVC upgraded the diplona holders on operative
side in various ex-cadre posts. Subsequently, a Sub-ordinate
Engi neering Service Cadre of Diploma Engineers in the
Engi neering Service 'of the Corporation was created w. e.f.
1.4.88.

The appel l ants, aggrieved by the creation of Sub-
ordi nate Engi neering Service in the Cadre of D plom
Engi neers, filed C O No. 7028 (W of 1988 challenging the
creation of that cadre.

The grounds of attack in the said Wit Petition were
that the degree holders and diploma holders engineers were
recruited sinultaneously on._ the basis of the same
advertisenent and the upgradation of diplom hol der
engi neers alone ampunted to discrinnation; that the B.Sc
degree holders and the diploma holder engineers ‘worked
toget her and were subjected to sanme departnental exam nation
for pronotion whereas by the inpugned action of the DVC the
di pl oma hol der engineers were upgraded to the Ilevel  of
Assi stant Controller wthout any exam nation, which- action
amounted to discrimnation; that the upgradation of diploma
hol der engi neers affected the pronotional avenue of the B.Sc
degree holders and the inmpugned action of the DVC-anounted
to treating equals as unequals. The DVC failed to chall enge
the order of the H gh Court nmade in favour of the Appellate
Court that the degree holders would be seriously prejudiced
if the order of the Calcutta H gh Court at the instance of
the di pl oma hol der engi neers was to be given effect to.

The DVC as well as the diploma holders resisted the
pl ea put forward by the degree holders and justified the
decision of the DVC in creating a separate engineering
service for the diploma holders. It was brought to he notice
of the H gh Court (learned Single Judge) that the diplom
hol ders were not recruited to the post of Assistant
Qperators/ Qperators trainees fromthe year 1978 pursuant to
the policy decision taken by the DVC and those who were
recruited along with the degree holders prior to 1978,
except 7 or 8 degree holders, all were pronoted to the
position of Assistant Controller and, therefore, the
guestion of discrimnation as pleaded by the degree hol der
wit petitioners wll have no force. The DVC had valid
reasons for «creating a separate engineering service for
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di pl oma holders and there was no question of equals being

treated unequally. It was specifically pointed out that the
B. Sc degree holders on the one hand and the dipl ona hol der
engineers of GCivil, Mechanical and Electrical on the other

are essentially different fromeach other so far as the job
descriptions of the ex-cadre posts created in 1982 onwards.
Diplona in engineering is a technical or professiona
qualification whereas the degree in science is a genera
academ c qualification. Diploma in engineering is a three
year integrated course covering study of engineering
subjects in addition to study of science subjects Iike
physics, Chemistry and_ Mithematics. D plom engineering
students undergo vocational training and other allied
engi neering practicals whereas the science graduate pursue
the general study of science subjects and are given no such
exposure through vocational - or industrial practical or
practicals related to industrial applications. Diploma in
engineering is giventw years" weightage for obtaining
engi neeri ng degree ~whereas there is no such wei ghtage given

to the science graduates. A MI.E., which is considered
equi val ent _to —an engi neering degree, is conpleted in two
sections - Section A and Section B and both consist of nine

papers each. Diploma holder in engineering get exenption in
six papers of Section B, graduates or even post-graduates
in general streamof ~“science do not get  such exenption.
Therefore, according to the DVC, the two streans are not the
same and they are essentially different in various aspects.
According to the DVC Managerent, the upgradation of diploma
hol der engi neers on masse in 1982 was not only in conpliance
with the judgment of the Calcutta H gh Court, but also in
i npl enentation of a policy decision of the  Corporation
adopted even before the judgment of the H gh Court.
Li kewi se, the fornmation of sub-ordi nate engi neering service
was as a result of a policy decision expedited by the
judgnent of the Calcutta Hi gh Court.

The learned Single Judge was of the view that the
action of the DVC in giving special treatnent to the diplom
hol ders amounted to discrimnation so far as the science
graduates were concerned and, therefore, issued a wit of
mandanus directing the DVC to treat the degree holders
equally in the matter of pronotion to the next higher post
for higher salary we.f. June 11, 1982 as was done in the
case of diploma holder engineers, with protection of pay,
who were appointed initially along with the science
graduates in the sane post. The | earned Single Judge further
directed the DVCto nmmintain inter se seniority of the
petitioners vis-a-vis diplom holder engineers as it existed
before June 11, 1982. The learned Single (Judge . also
upgr adati on of the di ploma hol der engi neers any further. The
| earned Judge also gave three nonths’ tinme to pay to the
degree holders arrears of pay which mnight accrue owing to
reorientation of the position and to give effect 'to the
ot her directions by him

Aggri eved by the judgment of the |earned Signal Judge,
the DVC preferred an appeal to the Division Bench and the
| earned Judge after considering the rival subm ssions found
that the classification nade by the DVC between the degree
hol ders and the di pl oma hol ders was pernissible and that the
conclusion of the learned Single Judge that it amunted to
di scrimnation agai nst the degree holders, was not right and

on that basis allowed the appeal. However, the D vision
Bench found that the science graduates stood relegated to an
inferior position for no fault of theirs. Therefore, it

directed that the authorities should find ways and means by
setting up a Committee of Experts to exam ne the case of the
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sci ence graduates vis-a-vis the diplonma holder engineers,
who have been ex-caderised fromoperational pool and have
been pl aced in a separate channel of service with
accel erated pronotion to inprove the service conditions of
the degree hol ders.

The degree hol ders, aggrieved by the judgment of the
Di vi si on Bench, have cone up to this Court in this appeal by
way of special |eave.

M. Sanghi, [|earned senior counsel appearing for the
appel l ants, reiterated the same contentions that were raised
before the H gh Court on the side of the appellants. Learned
counsel appearing for the contesting respondents and the DVC
eiterated also the sane contentions that were advanced
before the H gh Court on their side. Now, to avoid
repetition, they are not set out in detail as we have
already set out in detail earlier

We have carefully gone through the judgnents of the
| ear ned Siingl e Judge and al so the Division Bench of the Hi gh
Court. 'The main thrust of the appellants before the Hi gh
Court as " well as  before us was that the degree hol ders and
di pl oma hol der— engi neers were recruited simultaneously on
the basis of the sane advertisenent and the upgradation of
di pl omas hol der engi neers al one anounted to discrimnation.
Before deciding the said issue from the |legal angle, were
would Iike to place the factual position. On facts, it was
the definite stand of’ the DVC that since 1978 the DVC ceased
to appoint diplonma hol der engineers in the post of Assistant
Qperators/ OQperator trainees. No doubt, for the period 1969
to 1977, the DVC was recruiting sinultaneously both the
degree hol ders and the diploma hol der engineers to the post
of Assistant Qperators/ Qperator trainees. It is pointed out
in nmore than one place by the DVC in the Counter Affidavit
that out of 349 appellants only 7/8 of themwere recruited
si mul taneously, who joined the service of the DVC with the
di pl oma hol der engi neers in response to t he same
advertisement and rest of them were al | recruited
subsequently not along with the di ploma hol der engineers as
by then, as a policy, the DVC stopped recruiting them as
Assi stant  Operat ors/ Oper at or trainees. Ther ef or g, t he
Di vision Bench directed the DVC to appoint-a Committee to
ook into the matter to protect the interest of the degree
hol ders. It is also brought to our notice that pursuant to
the order of the High Court the DVC has forned a Conmittee
and before the said Committee, the appellants appeared and
participated in the deliberations and the Conmittee has al so
submitted its Report.

Bearing the above factual position in mnd, we can also
consi der the issue on the legal side. In the earlier part of
the judgnent while setting out the contentions of the
respective parties, we have noticed in detail the difference
bet ween t he degree hol ders and the dipl oma hol ders engi neers
int he matter of technical and professional qualification
We have also noticed the treatment given to diplonma hol ders
in other «civil disciplines. Wen these factors were brought
to the notice of the DVC by the D plona Hol der Engi neers’
Association, the DVC decided to create ex-cadre posts
initially and subsequently, <created a separate service
cadre, nanely, a Sub- ordinate Engi neering Service Cadre of
Di pl ona Hol der Engi neers. The authority and power of the DVC
to create/from such a separate service cadre cannot be
guestioned. It si also to be noted that as a result of
creation of separate cadre for diplonma hol der engi neers the
pronmoti on chances of degree holders in their cadre had
increased. All t hese factors were taken note of by the
Di vision Bench and it also noticed at the sane tine that the
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di pl oma hol ders had not been given their due, but that does
hot mean the creation of a separate cadre for diplom
hol ders is liable to be questioned by the degree hol ders.

W are satisfied that both factually as well as in | aw
the degree hol ders have not made out a case to chall enge the
benefit given to the diploma hol der engineers int his case.
We agree with the conclusions reached by the Division Bench
of the H gh Court and accordingly we find no nerit in this
appeal . The appeal is dism ssed with no order as to costs.




