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Externment Order-Foreigner or Indian GCitizen-Burden of
proof-Law applicable-Ctizenship Act, 1955 (LVIl of 1955),
S. 9- Foreigners Act, 1946 (13 of 1946), ss. 3(2)(O, 9.

HEADNOTE
An order had been made under s. 3(2)(C) O the Foreigners
Act, 1946, directing that the respondent, "a  Pakistan
nati onal
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shall not remain in India after the expiry of three days".
The respondent moved the High Court of Punjab under Art. 226
of the Constitution to quash the order contending that he
was not a Pakistan national. The H gh Court held that if
there was Prima facie material to show that a person was a
foreigner, a civil court would not go into the -question
whet her he was a foreigner for under s. 9 of the Citizenship
Act, 1955, that question had to be decided by the prescribed
authority which under the Rules framed under the Act, was
the Central Government. The H gh Court came to t he
conclusion that there was no Prina facie material - on the
basis of which an order under S. 3(2)(C) O the Foreigners
Act coul d be passed agai nst the respondent and in that  view
guashed the order. On appeal by the Union of India by
speci al | eave,
Held, that s. 9 of the Citizenship Act dealt with the term -
nation of the citizenship of an Indian citizen and had no
application to this case as the Union did not contend that
the respondent had been an Indian citizen whose citizenship
had term nated
Section 8 of the Foreigners Act which nade the decision' of
the Central Governnent on a question of the nationality of a
foreigner who is recognised as its national by nore than one
foreign country or when it is uncertain what his nationality
is final, also did not apply as the only question in this
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case was whet her the respondent was a foreigner or an Indian
Ctizen

The case was governed by s. 9 of the Foreigners Act under
whi ch when a question arises whether a person is or is not a
foreigner, the onus of proving that he is not a foreigner is
on that person.

The High Court was in error In placing on the Union of India
the burden of proving that the respondent was a foreigner

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 37 of
1960.
Appeal by special |eave fromthe judgnment and order dated
the April 7, 1958, of the Punjab H gh Court (Circuit bench)
at Delhi in Crimnal Wit No. 57-D of 1957.
M C.. Setalvad, Attorney-GCeneral of India, B. Sen and T.
M Sen, for the appellants.
H. L. Anand and Janardan Sharnma, for respondent.
1961. April 4. The Judgnment of the Court was delivered by
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SARKAR, J.-This is an appeal by the Union of India from a
j udgrent of the’ High Court of Punjab al | owi ng the
respondent’s application under Art. 226 O ‘the Constitution
for a wit quashing an order nade against himon January 29,
1958, under s. 3(2)(c) of the Foreigners Act,  1946. That
order was made by the Chief Conmissioner of Delhi and was in
these termns:
"The Chief Commissioner of Del hi is pleased to
direct that M. Ghaus Mhd..... ... a Paki st an
national shall not remain in India after the
expiry of three days fromthe date on ' which
this notice is served on him..........
The order was served on the respondent on February 3, 1958.
The respondent did not conply with that order but instead
noved the High Court on February 6, 1958, for a wit to
quash it.
The High Court observed that "There nust be prima facie
material on the basis of which the authority can proceed to
pass an order under s. 3(2)(c) of the Foreigners Act, 1946.
No doubt if there exists such a material and then the order
is made which is on the face of it a valid order, then this
Court cannot go into the question whether ~or not a
particular person is a foreigner or, in other words, not a
citizen of this country because according to Section 9 of
the Citizenship Act, 1955, this question is to be decided by
a prescribed authority and under the Citizenship Rules,
1956, that authority is the Central Government." The High
Court then examined the nmaterials before it and held, "in
the present case there was no material at all on the  basis
of which the proper authority could proceed to issue an
order under Section, 3(2)(c) of the Foreigners Act, 1946."
In this view of the matter the Hi gh Court quashed the order
It was contended on behalf of the Union of India that s. 9
of the Gitizenship Act, 1955, had no application to this

case. W think that this contention is correct. That
section deals wth the termnation of citizenship of a
citizen of Indiain certain circunstances. It is not the

Union’s case nor that of the respondent that the latter’s
citizenship cane to an end
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for any of +the reasons nentioned in that section. The
reference to that section by the Hi gh Court for the decision
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of the case, was therefore not apposite. That section had
no application to the facts of the case.

Section 2(a) of the Foreigners Act, 1946, defines a
"foreigner" as "a person who is not a citizen of India Sub-
section (1) of s. 3 of that Act gives power to the Central
CGovernment by order to provide for the presence or continued
presence of foreigners in India. Sub-section (2) of s. 3
gives express power to the Governnent to pass orders
directing that a foreigner shall not remain in India. It
was under this provision that the order asking the
respondent to | eave India was made.

There is no dispute that if the respondent was a foreigner
then the order cannot be challenged. The question is
whet her the respondent was a foreigner. Section 8(1) of the
Foreigners Act to which we were referred, deals with the
case of a foreigner who is recognised as its national by
nore than one foreign country .or when it is uncertain what

his nationality is. In such a case this section gives
certain power to the Governnent to decide the nationality of
the foreigner. Sub-section (2) of this section provides
that a decision as to nationality given under sub-sec. (1)
shall be final and shall not be called in question in any
court,. We entirely agree with the contention of the Union

that this section has no application to this case for that
section does not apply when the question is whether a person
is a foreigner or an Indian citizen, whichis the question
before wus, and not what the nationality of a person who is
not an Indian citizen, is.

Section 9 of this Act is the one that is relevant. That
section so far as is material isin these terns:
Section 9. "Ifin any case not falling under

section 8 any question arises with reference
to this Act or any order nade or direction
gi ven thereunder, whether any person is or is

not a foreigner......... the onus of proving
that such person is not a foreigner ... shall

notw t hstanding anything contained /in ’'the
I ndian Evidence Act, 1872 (1 of 1872), lie

upon such person."
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It is quite clear that this section applies to the present
case and the onus of showi ng that he is not a foreigner ~was
upon the respondent. The High Court entirely over| ooked
the provisions of this section and msdirected itself as to
the question that arose for decision. It does not seem to
have realised that the burden of proving that he was not a
forei gner, was on the respondent and appears to have placed
that burden on the Union. This was a wholly wong approach
to the question.
The question whether the respondent is a foreigner 'is a
guestion of fact on which there is a great deal of - dispute
which would require a detail ed exani nati on of evidence. A
proceedi ng under Art. 226 of the Constitution would not be
appropriate for a decision of the question. 1In our view,
this question is best decided by a suit and to this course
neither party seens to have any serious objection. As we
propose to | eave the respondent free to file such a suit if
he is so advised, we have not dealt with the evidence on the
record on the question of the respondent’s nationality so as
not to prejudice any proceeding that may be brought in the
future.
W think, for the reasons earlier nentioned, that the
judgrment of the High Court cannot be sustained and nust be
set aside and we order accordingly. On behalf of the Union
of India the learned Attorney General has stated that the
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Union will not take inmedi ate steps to enforce the order of
January 29, 1958, for the deportation of the respondent so
that in the neantine the respondent nay if he so chooses,
file a suit or take any other proceeding that he thinks fit
for the decision of the question as to whether he is a
f orei gner.

In the result the only order that we nake is that the order
and the judgnent of the high Court are set aside.

Appeal al | owed.
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