http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

PETI TI ONER
Bl SHAMBAR NATH AND OTHERS

Vs.

RESPONDENT:
THE AGRA NAGAR MAHAPALI KA AGRA AND ANOTHER

DATE OF JUDGVENT28/03/1973

BENCH
DW VEDI, S. N
BENCH
DWVED , S. N
SHELAT, J. M
CHANDRACHUD, Y. V.
ClI TATI ON
1973 Al R'1289 1973 SCR. (3) 777

1973 SCC_ (1) 788

ACT:

UP. Minicipalities Act, Sec. 244, "An article of food or
drink appears to be intended for the consunption of man,"-
Unfit <condition of /foodstuff is to be deternined by an
objective test and not on subjective satisfaction of the
i nspecting officer whether the order regulating sale of
atta for aninmal consunption valid under Sec. 244.

HEADNOTE

The appel | ant purchased certain quantity of wheat flour from
the Mlitary Dairy Farm Agra, which was declared unfit for
human consumption., He exposed it for sale with a sign-board
that the wheat flour was unfit for human consunpti on. The
appel lant wanted to sell it for |lehi or for manure or for
ani mal consunption. on conplaint by the second respondent,
the District Magistrate, Agra, passed an order prohibiting
the sale under section 144 of the Cr.  P.C.. The  appell ant
was al so prosecuted under U.P. Prevention of Food
Adul teration Act, but was acquitted. The appellant _applied
to the Corporation for permssion to sell the wheat~ flour.
On  Septenber 17, 1945, Respondent No. 1 passed an - order
under section 44 of the U P. Minicipalities Act permtting

the disposal of the flour under certain conditions. On
representation made by the appellant, Respondent No. 1
passed a second order on Cctober 8, 1945, ‘inter alia,

directing that the flour should not be sold for feeding
animal s kept for dairy purposes. The appellant filed a suit
for damages against the respondents for stopping the sale

and for inposing illegal restrictions effectively preventing
the sale, resulting in deterioration of the flour and . loss
of profits. The trial court decreed the suit but the

Al | ahabad Hi gh Court set it aside. On appeal to this Court,
the question for consideration was whether the or der
purported to be passed by respondent no. 1 under section 244

was a valid order, and whether respondent No., 1 was liable
to pay damages.
HELD : The phrase, "an article of food or drink appears to

be intended for consunption of nman," does not contenplate
subj ective satisfaction of the inspecting officer as held by
the High Court. The seller should intend to sell an article

of food for human consunption. Hs intention is an objec
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tive fact which should be proved by such evidence as a
reasonable man will believe that the article of foodstuff is
i ntended for human consunption. [781F]

Secti on 244(1) contenplates a direct sale for human
consunption. It does not contenmplate, as the Hi gh Court had
held, an indirect sale for human consunption. The Hi gh
Court held that if the flour is sold for feeding mlch
animals or aninmals whose flesh is eaten, it would be a sale
for human consunption. The legislature did not intend
prevention of sale for consunption of animals to be
regul ated by sub-section (1) of Sec. 244. [781H

The appeal was partly allowed and remanded to the H gh Court
for ascertaining the quantum of danmages.

L797Sup.Cl /73
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JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON-Ci vi | Appeal No. 1809 of 1967.
Appeal by certificate fromthe judgnment and decree dated My
25, 1962 of the Allahabad Hi gh Court in Appeal No. 328 of
1950.

C. K Daphtary and Rameshwar Nath, for the appellants.

R N Sharma and C/ P. Lal, for the respondents.

The Judgrment of the Court was delivered by

DWVEDI, J.-The appellants instituted a suit against the
respondents for recovery of Rs. 34,000 as danages. The suit
was grounded on tortious liability.” The trial court decreed
the suit, but the Hgh Court of Allahabad reversed the
decree and dismissed the suit. The present appeal is
directed agai nst the decree of the Hi gh Court-

The appel l ants are the partners of the firm Shiam Lal Radhey
Lal . The first respondent is the Agra WMhapalika; the
second respondent is the Health O ficer of the Mihapalika.
The Mlitary Dairy Farmat Agra was in possession of a
certain quantity of wheat flour. (It was declared unfit for
human consunpti on. It was purchased for t he firm
According to the appellants, it was fit for being used as
[ ehi, manure and ratab for consunption by animals. Br oadl y
stated, their <case was that the respondents initially
stopped themfromselling the flour and subsequently inposed
restriction on its sale, "which effectively prevented the
sale." Loss was cause to themon account of delay in sale
due to their intervention

The respondents denied their liability. They said that
their action was bona fide and in the interest ~of public
safety and health and in pursuance of the directions given
by the magistrate. According to them the appellants /took
no steps to prevent the sale of flour for hunman consunption.
The two central issues are : (1) whether the respondents are
liable to pay danages in the circunstances of the case; and
(2) if so, what is the quantumof their liability. On the
first issue the H gh Court has held that the respondents are
not liable at all. On the second issue the H gh Court has
gi ven no fi nding.

The appellants started selling the flour from March 20,
1945. On May 17, 1945, the second respondent reported to
the Administrator of the Nagarpalika that the flour was in a
deconposed and deteriorated condition and was unfit for
human consunption. He admitted in the report that the firm
of the appellants "has set up a placard to say it (flour) is
condemmed atta and unfit for consunption.” The Nagarpalika
reported the nmatter to the District
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Magi strate, Agra. On July 26, 1945 an order was issued
under s. 144 C. P. C prohibiting the appellants from
selling the flour for one month. This order was extended
till Septenber 20, 1945 by another order, dated Septenber
18, 1945. The appellants were prosecuted for offences under
ss. 4 and 14 of the U P. Prevention of Adulteration Act and
s. 273 1.P.C. The flour was seized by the order of the
nagi strate And kept in the custody of the appellants unti
further orders. The nagistrate acquitted the appellants on
Septenber 5, 1945. In the operative portion of the judgnent
he gave this direction : "Since this Atta is noxious ,to
public health and it is not possible to prevent its reaching
consuners (even though the accused had best intention)
wi thout effective regulation 1 order that the entire Atta
still be taken possession . of by the Minicipal nedica
officer of Health who will kindly regulate its disposal in
consonance with considerations to the owner as is necessary
to prevent its being used as food. The Atta has already
been kept frozen for too long a tinme and | woul d request the
nedi cal ~officer to kindly expedite action in this. Copy of
this order my be sent to nedical officer of Health
i medi ately. "

On Septenmber 17, 1945 the second respondent issued an order
under s. 244 of the U P. Municipalities Act. The order was
with respect to 2048 bags of Atta seized by the nmgistrate
in connection with the criminal case’ The ‘order permtted
the appellants to dispose of the flour subject to the
following conditions : (1) they should engage a salesnan
approved by the second respondent to sell the Atta; (2) they
shoul d keep a separate stock book and sal es-book in respect
of the Atta. In the sales book the nanes and addresses of
all buyers should be nentioned. There should be a colum
for the signature of the buyers; (3) the Atta should be gold
only for being used as |ehi to recogni sed book-bi nders and
shoe-nmerchants etc.; and (4) they -should submt weekly
return of sale to the Nagarpalika. By their letter, dated
Septenber 22, 1945, the appellants replied to this/ letter.
They said that the Atta could also be used for aninal food
and wanted permission to sell it for animal food after
mxing gram dal chuni with it. They ended the letter by
saying that imediate attention should be paid to their
request as they have "already suffered great loss at their
hands due to wrongful seizure etc. and as the delay affects
the quality of the Atta." They sent a rem nder on Septenber
24, 1945. The respondents, by their letter, dated Septenber
27, 1945, infornmed themthat the appoi ntrment of Nanu Mal as
sal esman was approved. It was enphasised in the letter that
the directions nmentioned in the letter of Septenber 17, 1945
should be carried out by them They gave no reply to the
request of the appellants for the sale of flour for aninal
f ood. By his letter, dated October 6, 1945, the 'second
respondent, however, permitted themto sell the flour for
ani mal food under certain conditions. By the letter,
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dated Cctober 8, 1945, the second respondent issued the
following directions to the appellants under S. 244 of the
Municipalities Act : (1) The Atta should not "be sold for
feeding animal s kept for dairy purposes; (2) flour |ess than
one full bag should not, be sold to one individual; (3)
there should be a distinctive | abel on every bag containing
the warning that the contents could be used for animals only
and were unfit for human consunption; and (4) any officer of
the Nagarpalika not below the rank of a Sanitary |nspector
would be allowed free access to the shop in which the Atta
was stored for the purpose of inspecting sales and exam n-
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i ng the account books.

W do not think that the respondents are liable for the
stoppage of sale fromJuly 26 to Septenber 20, 1945. During
that period the sale was stopped by an order of the
magi strate under s. 144 C. P.C. The question is whether
they are liable for loss incurred by the appellants for any
period after Septenber 20, 1945. The appellants ground
their claimon the respondents’ orders passed under section
244 of the Minicipalities Act between Septenber 17 and
Cctober 8, 1945. They say that the orders are invalid and
mal afi de. The respondents seek to escape--liability in two
ways : (1) firstly, they acted in accordance with the order
of the nmagistrate, dated Septenber 5, 1945; secondly, their
orders wunder s. 244 were valid and nade bonafide. The
magi strate’s order can afford them no protection. The
magi strate had no power to nmake that order. Counsel for the
respondents did not bring to our notice any provision of |aw
enpowering the nagistrate to make that order. It is now to
be seen whether the respondent’s action is protected by the
provi si ons of section 244.

Secti on 244 — finds place in Chapter VI of t he
Muni ci palities Act. Chapter VIIl deals with mar ket s,
sl aughter houses and sale of food etc. Sections 239, 242
and 243 are also i'ncluded in Chapter WVIII. Section 239

materially provides that "whenever it ~appears to the
District Magi strate to be necessary for the preservation of
the public peace or order, he my...... pr ohi bi t or
regul ate, the slaughter within the limts of a rmunicipality
of animal or animals of any -specified description for
pur poses other than sale and prescribe the node and route in
and by which such animals shall be brought to, ‘and neat
shal | be conveyed from the place of slaughter." Section 242

reads : ."Woever feeds or allows to be fed, an ani mal which
is kept for dairy purposes, or may be used for food, on
filthy or deleterious substance, shall be liable to
conviction to a fine which my extend to fifty  rupees.
Section 243 is in these words : "The President, the
executive officer, or the nedical officer of health and, if

authorised in this behalf by resolution, any other menber
of ficer or servant of the board may, wthout notice, at any
period of the day or night, enter into and
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i nspect a nmarket, shop, stall or place used for the sale of
food or drink for man, or as a slaughterhouse, or ~for -the
sal e of drugs and inspect and exam ne any articles of food
or drink, or any animal or drug which may be therein."
Section 244 reads : (1) If. in the course of the inspection
of a place under the preceding section, an article of  food
or drink or an animal appears to be intended for the
consunption of man and to be unfit therefor, the board may
sei ze and renove the sanme, or nay cause it to be destroyed,
or to be so disposed of as to prevent its being exposed for
sale or use for such consunption." Section 244(1) is not
happi |y worded. However, when the phrase "an article of
food or drink or an aninal appears to be intended for the
consunption of man" is read in the context of s. 243, the
implication of the phrase becomes plain. It inplies that
the sale of an article of food or drink or an aninmal should
appear to be intended for human consunption and should be
unfit therefor. Admittedly, the flour was unfit for hunman
consunpti on. So the real issue is as to whether its sale
appeared to be intended for human consunpti on.

According to the High Court, the phrase "appears to be-
i ntended for the consunption of man" connotes that the sale
of an article of food should appear to the inspecting
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of ficer to be intended for human consunpti on. H s
subj ective, satisfaction about this matter is decisive. The
Hi gh Court has al so taken the view that sub-section (1) ains
to prevent a direct as well as an indirect sale for human
consunpti on. According to the High Court, if the flour is
sold for feeding mlch animals or animals whose flesh is
eaten, it would be a sale for human consunpti on. In our
opinion, S. 244(1) is not susceptible of those neanings.
The phrase "an article of ,food or drink appears to be
i ntended for the consunption of man" does not contenplate
any subjective satisfaction. The seller should intend to
sell an article of food for human consunption. Hi s
intention is an objective fact. There should be present
sone facts or circunmstances which would incline a reasonable
man to believe that the sale-of an article of food or drink
or an animal was intended for human consunption. The
| anguage of sub-section (1) of s. 244 is radically different
from the |anguage of s. 239. '‘Under s. 239 the District
Magi strate i s enpowered to act whenever it appears to himto
be necessary for the preservation of public peace or order
These words are not used in s. 244(1). Again, the phrase
"an article of food or drink or animal appears to be
i ntended for the consunption of man" does not contenplate an
indirect purpose of sale. It contenplates sale for hunman
consunption. If an article nentioned in sub-section (1) of
s. 244 is sold for feeding an ani mal which is kept for dairy
purposes, the seller shall be liable on conviction to a fine
which may extend to fifty rupees. (See section 242). |If the
Legi sl ature had i ntended
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to prevent sale for aninal consunption also, it would have
clearly said so in sub-section (1) of s. 244,

It is true that the object of S. 244(1) is laudable. But it
is not legitinmate to strain the | anguage of the section as
the High Court has done in aid of such object. It is' open
to the Ilegislature to anend the section if it intends to
give greater protection to municipal action

It is clear fromthe evidence on record that the appellants
had taken steps to informthe buyers that the  flour was
unfit for human consunption. They had placed a sign-board
in which it was clearly stated that the flour was- unfit for
human consunpti on. The oral evidence —adduced ’'by the
appellants is to the sane effect. It is admtted by the
respondents that the appellants had placed a pl acard
informng that the flour was unfit for human _consunption
Their oral evidence does not show that the appellants were
selling flour for human consunption. The appellants m xed
maize flour wth the condemmed flour. But this act also
woul d not show that they intended to sell the mxed  flour
for human food. The respondents could not therefore take
action wunder S. 244. The orders, passed by them under
section 244 are invalid.

It is immterial that the respondents had acted bona  fide
and in the interest of preservation of public health. There
notive may be good but their orders are illegal. They woul d
accordingly be liable for any | oss caused to the appellants
by their action.

The High Court has not recorded any finding on the quantum

of their liability. In viewof our finding that the
respondents are liable, the case will now have to go back to
the Hi gh Court for giving a finding on the issue regarding
danmages.

We al l ow t he appeal and set aside the judgment and decree of
the Hi gh Court. The case is remanded to the High Court for
deciding the issue about damages. Costs wll abide the
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deci sion of the Hi gh Court on the question of damages.
S.B.W Appeal all owed.
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