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N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 1735 OF 2011
ARI SING QUT OF S.L.P. (CRL.) NO 10005 OF 2009

AJAY KUMAR DAS ... APPELLANT
VERSUS

STATE OF JHARKHAND & ANR. ... .. RESPONDENTS

JUDGMENT

1. Leave granted.
2. This appeal is directed against the order dated
19th  August, 2009 passed by the Jharkhand H gh Court
dismssing the petition filed by the appellant herein
praying for quashing of the entire crimnal proceedings
of Balumath P.S. Case No. 68 of 2006 (corresponding to
G R Case No. 445 of 2006) in which cognizance was taken
of the offence under Section 304B read with Section 34 of
the Indian Penal Code agai nst the appellant and ot hers.
3. The informant filed a First Information Report
that his daughter was married to the appellant herein in
the year 2002, as per the H ndu rites and custom and t hat
at the time of her mrriage, informant had given

sufficient dowy. It was stated therein that the
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informant's daughter conplained about the torture neted
out to her by the father-in-law and the nother-in-law to
her husband, the present appellant who allegedly did not
pay any heed. It was also alleged that on 29th
Sept enber, 2006, father-in-law and the nother-in-I|aw
talked to the accused on tel ephone and in a well-planned
conspi racy caused death of the daughter of the informant.
On receipt of the aforesaid information a case was
regi stered, thereafter the police started investigation.

After the conpletion of the investigation, a charge sheet

was filed on 14th April, 2001. An order was al so passed
on 17th April, 2007, by the Magistrate taking cognizance
which is also assailed in the present case. The

appel lant was granted bail by the H gh Court on 10t
April, 2007.

4. After subm ssion of the aforesaid charge sheet and
passing of the order taking cognizance, the appell ant
filed a petition under Section 482 of the Code of
Crim nal Procedure praying for quashing of the proceeding
in the aforesaid nanner. The H gh Court considered the
pl eas raised by the parties and thereafter held that the
case is a case of dowy death and that the appellant is
t he husband. It was also held that the points taken by
the appellant before the H gh Court are rather a defence

case and that the sane relates to factual dispute. The
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Court also referred to the decision of this Court in
State of Haryana v. Bhajan Lal reported in 1992 Suppl. 1
SCC 335 and also to the settled position of [|aw that
genui neness of the allegations/charge is an issue to be
tried and the Court in exercise of its jurisdiction under
Section 482 of the Code of Cimnal Procedure cannot
delve into such factual controversy so as to quash the
proceedi ngs.

5. Learned counsel appearing for the appellant has
chal l enged the legality of the aforesaid order passed by
the High Court on the ground that no case is nade out
agai nst the appellant either under Section 304B or under
Section 34 of the Indian Penal Code as according to him
there is no such allegation in the First Information
Report specifically against the appellant. He has al so
subm tted that the order taking cognizance is wong and
di scl osed non-application of mnd by the Magistrate for
even prior to passing of the said order charge sheet was
already filed. He al so took us through the contents of
the case diary wherein statenments of seven w tnesses have
been recorded to substantiate his subm ssion as
af oresai d.

6. Counsel appearing for the respondents, however,
submts that this is not the stage when this Court shoul d

enbark upon a factual inquiry as regards the materials on
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record. It is also pointed out to us that in fact the
appel  ant woul d have such an effective opportunity even
at the stage when charges are franed. Counsel al so
submts that it is possible and also permssible to alter
the charges and frame charges under sonme ot her provisions
of law if it appears to the Court that material for
framng such charge wunder other sections are also
avai | abl e on record.

7. Havi ng heard the | earned counsel appearing for the
parties, we may appropriately refer to a decision of this
Court in Shanti & Another v. State of Haryana reported in
AR 1991 SC 1226. What was considered in that case by
this Court was a case of dowy death under Section 304B
and al so a case of 498A of the Indian Penal Code. Wile
dealing with the aforesaid provisions, this Court has
held that the two sections are not mnutually exclusive.
It was also held that a person charged and acquitted
under Section 304B could be convicted under Section 498A
wi t hout charge being there if such a case is nade out.
This Court, however, hastened to add that to avoid
technical defects it is necessary in such cases to frane
charges under both the sections and that if the case is
established then they can be convicted under both the
sections but no separate sentences need be awarded under

Section 498A in view of the substantive sentences being



Crl. Appeal No. 1735 of 2011 @ SLP(Ctl) 10005/2009 REPORTABLE

awarded for the nmajor offence under Section 304B. In
that decision, this Court considered the scope and anbit
of Section 304B |IPC and also of Section 498A |PC

Ref erence was al so made to provisions of Section 113B of
t he Evi dence Act. It was held that Section 113B of the
Evi dence Act |lays down that if soon before the death such
woman has been subjected to cruelty or harassnent for or
in connection with any demand for dowy then the Court
woul d presune that such a person has committed the dowy
deat h. It was also held that the neaning of 'cruelty'

for the purpose of this Section has to be gathered from
the language as found in Section 498A and as per that
Section 'cruelty' nmeans 'any wlful conduct which is of
such a nature as is likely to drive the woman to commt
suicide or to cause grave injury or danger to life, linb
or health (whether nental or physical) of the woman or
harassnent of the worman where such harassnment is with a
view to coercing her or any person related to her to neet

any unl awful demand for any property or val uable security
or is on account of failure by her or any person rel ated
to her to neet such demand.

8. Qur attention is also drawn to the decision of
Mahbub Shah v. King Enperor (1945) 72 Indian Appeal s 148.

In the said decision, it was held that to invoke the aid

of Section 34 IPC exclusively it must be shown that the
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crimnal act conplained against was done by one of the
accused persons in furtherance of common intention of al
and if that is shown then the liability for the crine my
be inposed on any one of the persons in the sanme manner
as if the acts were done by him al one. It was further
held that it is difficult if not inpossible to procure
direct evidence to prove the intention of an individual;
in nost cases it has to be inferred from his act or
conduct or other rel evant circunstances of the case.

9. This Court in the decision of Bengai Mndal alias.
Begai Mandal v. State of Bihar reported in (2010) 2 SCC
91 after referring to sonme allied decisions of this Court
held that the position with regard to Section 34 IPC is
crystal clear and that the existence of comon intention
is a question of fact. It was held that since intention
iIs a state of mnd it is, therefore, very difficult if
not inpossible to get or procure direct proof of
intention and, therefore, courts in nobst cases have to
infer the intention fromthe act or conduct of the party
or other relevant circunstances of the case.

10. Counsel appearing for the appellant also drew our
attention to the sane decision which is relied upon in
t he i nmpugned judgnent by the Hi gh Court, i.e. the case of

State of Haryana v. Bhajan Lal and others reported in

1992 suppl. 1 SCC 335. In the said decision, this Court
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held that it may not be possible to |lay down any specific
guidelines or water tight conpartnent as to when the
power under Section 482 C.P.C. could be or is to be
exercised. This Court, however, gave an exhaustive |ist
of various kinds of cases wherein such power could be
exer ci sed. I n paragraph 103 of the said judgnent, this
Court, however, hastened to add that as a note of caution
it nmust be stated that the power of quashing a crimna
proceedi ng should be exercised very sparingly and with
circunmspection and that too in the rarest of rare cases
for the Court would not be justified in enbarking upon an
inquiry as to the reliability or genui neness or otherw se
of the allegations nmade in the First Information Report
or in the conplaint that the extraordinary or the
i nherent powers do not confer an arbitrary jurisdiction
on the Court to act according to its whimor caprice.

11. Keeping the aforesaid legal principles in our
m nd, we now proceed to exanine the contentions raised by
the counsel appearing for the appellant in order to
ascertain and find out whether a case for quashing is
made out in the facts of the present case. |In the First
Informati on Report, there is an allegation that the two
ot her accused persons nanely Ishwar Das and his wfe
Sunita Devi on the fateful day after talking to the

present appellant over telephone in a pre-determ ned
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manner killed the informant's daughter Binma Devi by
pushing her into a well. Counsel appearing for the
appel l ant even sought to counter the said allegation by
referring to a docunent issued by the Conmanding O ficer
to the appellant dated 19t" Novenber, 2006. In the said
note, which was sent to the Superintendent of Police, it
is mentioned that as per the statenent of the appellant
his wife Bima Devi fell inside the well. The aforesaid
docunent is in the nature of a defence and could be
| ooked into by the appropriate Court at the appropriate
stage and not now. \What we are required to |look at this
stage is the allegations made in the conplaint and in the
First Information Report. He also referred to sone of
the statements made in the case diary to justify the
stand that no case agai nst the appellant is nade out.

12. W are, however, unable to accept the said
contention at this stage for we find that there was a
demand for giving cows, nmotor cycle and ot her goods. Al
these allegations wll have to be dealt with by the Court
at different stages for which |iberty would be avail able
to the appellant. In our considered opinion, this is not
the stage when the Court would make an inquiry into the
factual position to find out as to whether or not the
appellant is qguilty of the <charges or not. The

appel | ant, in our consi dered  opi nion, wil | have
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sufficient opportunity to place his entire case before
the Court at the time of framng of the charge since
charge sheet has already been filed against the appell ant
also holding that a case under Section 304B and Section
34 is made out. We do not wish to enter into the factua

details for any discussion on them at this stage as the
same may prejudicially affect the case of the appellant.
W are, however, of the considered opinion that on a
reading of the First Information Report and the materials
that are available in the case file of the appellant that
no case is nade out so as to quash the entire proceedi ng.

Therefore, while rejecting the contention of the counsel
appearing for the appellant so far quashing of the
proceedi ngs is concerned we give himthe |iberty to raise
all his defence as may be available to himin accordance
with law at the tinme of fram ng of the charge and at that
stage the Court shall consider the material on record as
also the contentions raised by the appellant in proper
perspective and decide the matter in accordance with | aw.
W also make it clear that any observation made by us
herein would not be in any manner construed as our
observations or views with regard to the nerit of the
case or the defence of the appellant.

13. In terns thereof, we dismss the appeal but with

the aforesaid liberty granted to the appellant. The stay
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of further proceedings before the trial court granted
vide this Court order dated 22" QOctober, 2010 stands

vacat ed.

[ANI'L R DAVE]
NEW DELHI
SEPTEMBER 6, 2011.



