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The Judgrment of the Court was delivered by

SAWANT, J. 1. The crucial question that falls for consideration in the
present case is whether the award dated 31.8.1984 of the Industria

Tri bunal (hereinafter referred to as 'Patankar Award’ ) is applicable to the
seasonal enpl oyees involved inthe present proceedi ngs. To appreciate the
controversy between the parties, the facts and events which preceded and
succeeded the said award have also to he | ooked into.

2. The State CGovernnent under Section 42 of the Maharashtra Raw Cotton
(Procurement, Processing and Marketing) Act, 1971, appointed the

Mahar asht ra Cooperative Marketing Federation (hereinafter referred to as

" Marketing Federation’), a cooperative society, as the chief agent to

i mpl enent the Cotton Mnopoly Procurenment Schene [the ’'Cotton Schene’']. The
Mar ket i ng Federation was before that date engaged in the nmarketing of

several conmodities. Fromthat date onwards till 31.8.1984, it continued to
act as the chief agent of the State Governnment for procurement, processing
and marketing of cotton as well. For this purpose it recruited and

mai ntai ned a separate section with a separate staff. The staff consisted of
those who were needed throughout the year and those who were needed only
during the season. The cotton trade (which expression will include
procurenent, processing and manufacturing of cotton) in Miharashtra is
nostly in Vidarbha, Mrathwada and Khandesh regi on, and comrences roughly
in the first week of Novenber and extends upto April of the next year. In
West ern Maharashtra, there is hardly any crop of cotton and the season
there comrences in August and ends in Novenber of the same year. The Cot't on
Schene introduced by the Governnent has three aspects, (i) procurenent,
(ii) processing and (iii) marketing. The first two activities extend over
four to six months in a year dependi ng upon the extent of the availability
of the crop. The third stage viz., marketing and al so the function of

mai nt enance of accounts are spread over throughout the year. The seasona
enpl oyees are needed only for the first two stages viz., procurenent and
processing which last for a limted period as stated above. The seasona
enpl oyees engaged in the said two activities consist of Wighment d erks,
Seed Cl erks, Heap Cerks, G nning Supervisors, Press Supervisors etc. who
work at the collection centers and the processing centers. On an average,
the seasonal enpl oyees are about twi ce the nunber of the perennia

enpl oyees.

3. It appears that an industrial dispute having arisen between the
enpl oyees and the Marketing Federation, the sane was referred by the State
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Government for adjudication to the Industrial Tribunal consisting of Shri

G K. Patankar by the reference order of 30.5.1973. The terns of reference
show that in all 16 denands of the enployees were referred to the said

Tri bunal and one of the demands with which we are concerned was demand No.
4 relating to permanency. That demand read as foll ows:

"Demand No, 4: Permanency:- All the worknmen who have put in three nonths
aggregate service for 78 or nore working days in aggregate in spite of any
i nterveni ng breaks should be i mediately confirned in witing as pernanent
wor knmen, "

4. None of the demands referred to the Tribunal including the aforesaid
demand No, 4 suggested that they related to the seasonal enployees. Al the
denands were in relation to the perennial enployees. The statenent of claim
filed in the Reference by the Union on behalf of the worknmen, did not also
refer anywhere to the seasonal enployees. On the other hand, in relation to
the aforesaid denmand for permanency, it referred to all tenporary workmen
and specifically pointed out that at that lime, there were about 400

wor knmen who had put-in nore than five years’ service. But still they were
terned as tenporary. It al so observed that the work of the Marketing
Federati on had increased considerably and it required a | arge nunber of

per manent staff, and that the services of the tenmporary worknen could be
term nated at any time which was inequitable. Inits witten statenent, the
Mar keting Federation al so proceeded on the basis that all the said demands
related only to the perennial enployees. Wile, however, referring to the
af oresai d denand for permanency, the witten statenment observed as foll ows:

"9. Wth regard to demand No, 4" Permanency" the Federation states al

enpl oyees who have conpleted 3 years of continuous service. The period
mentioned in the statement of claimfor all enpl oyees who have put in 3
nont hs conti nuous service for making thempernmanent is too snall a period
to judge the capacity and ability of the enployee. The Federation
therefore, agrees in principle that an enployee should not renain tenporary
for along tine and 3 nmonths period of service for permanency is too short
for judging the capacity and ability of an enpl oyee before he is nade

per manent in the organisation

10, Wth regard to the contents of para 13 of the statement of claim the
Federation states that for carrying out the activities of the Federation it
has to enpl oy worknen either on tenporary basis or on seasonal basis
dependi ng upon the nature of work | oad of different activities that the
Federation has to discharge at the instance of the State Governnent. The
Federation, therefore, feels that no period should belaid dow in respect
of purely tenporary and in seasonal enploynment. |In the subni ssion
therefore, of the Federation, the rule of pernmanency should apply only to
enpl oyees who are recruited agai nst the pernmanent post and it should not
apply to the purely tenporary or casual enployees or seasonal enployees who
have to be recruited in tines of energency."”

5. W have quoted the aforesaid two paragraphs fromthe said witten
statenment verbatim for an argument has been advanced by the respondent -

Uni on of worknen, that notw thstanding the fact that the demands as raised
and the statement of claimfiled on behalf of the worknmen in the Reference
did nowhere refer to the seasonal enployees, the reference by the Marketing
Federation to the worknmen enpl oyed on seasonal basis in the witten
statenment as above, shows that the industrial dispute referred to the
tribunal and the Tribunal’'s award related to the seasonal enpl oyees as
well. We will deal with this argunment at its proper place.

6. Shri Patankar while giving his award on 31.8.1984 di sposed of the said
demand for permanency in para 19 of the award in the follow ng cryptic
| anguage: -

19, The next demand is in respect of permanency. It is alleged by the Union
that the workers who have put in three nonths of aggregate service and have
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put in 78 or nore days as working days in spite of any breaks in service,
be made permanent. The Federation opposes this demand and contends that it
iswilling to confirmall the enpl oyees who have put in three years of

conti nuous service. Considering, therefore, the argunments advanced for both
the sides, it appears that it would be proper to direct that those

enpl oyees who have put in 240 days of continuous service be treated as

per manent enpl oyees".

7. It will be apparent fromthe aforesaid portion of the award, which is
the only direction in the award relating to the said demand that the
direction also did not refer to the seasonal enployees. There is no dispute
that after this award, the sane system of seasonal enpl oyees continued til
the present order dated 14.9.1990 of the Industrial Court with which we are
concerned and fromwhich the present proceedi ngs have arisen. There is al so
no di spute that as per the Patankar Award, the tenporary perennia

enpl oyees were nade pernmanent but the seasonal enployees on the date of the
award continued as-such w thout-demur. On the other hand, subsequently,
there were four settlements entered into between the Marketing Federation
and the Uni on of seasonal enployees. The first settlenment is of 12.6.1980
and related to (i) revision of consolidated salary and annual increnent in
the consolidated salary of certain categories of the seasonal enpl oyees;
(ii) redesignation of some of the categories of the said enployees; (iii)
retention allowance to be paid to them and (iv) absorption of the seasona
enpl oyees in the permanent vacancies in the perennial posts according to
seniority and nerit. It may be nentioned here that the settlenents on
increnents in the consolidated salary specifically stated that those of the
seasonal enpl oyees who had to put in nore than three seasons of enpl oynent
woul d be entitled to'two increments. So al so, the settlenent on retention
al |l owance stated that the seasonal enpl oyees on consolidated sal ary shal

be di sengaged at the end of the season, and during the period of non-

enpl oyment, they would be entitled to 25 per cent of the nonthly wages
prevailing in the past cotton season and that it would not exceed half
nonth’s wages during the year. It, however, nentions that the retention

al  owance woul d be paid to the seasonal enployees till they were reenpl oyed
at the comrencenent of the next cotton season. The next settlement is of
11.12.1981. It spoke of the vacancies of the perennial clerks, stenographer
peons and watchnen at the Head O fice and Divisional and Sub-divisiona
offices being filled in fromthe seasonal enployees on seniority- cumnerit
basi s and the seasonal enpl oyees above 58 years of age being not oigible
for such appointnents. It also spoke of all vacancies in class H and |V
cadres of the cotton departnent of the Marketing Federation being filled in
from anong the seasonal enpl oyees again on seniority-cummerit basis. It
then spoke of the seasonal enpl oyees, excludi ng watchnmen, who had put in

el even nonths or nore of enploynment during 1979-80 season incl uding
techni cal breaks being regularised in the pay-scale of "Rs. 130-400/-. That
termof the settlement was clarified by further stating that the said
seasonal enpl oyees woul d be regul ari sed accordi ng'to Divisional seniority
and on the basis of seniority-cummnerit. The clarification further nentions
that the said appoi ntnent would not change the nature of their duties and
they would not be paid retention all owance. The settlenent further stated
that excluding the said enpl oyees who were regul ariised, others would be
entitled to the interimhikes of certain ampunts in their consolidated

sal aries. The settlenent also provided that the agricultural graduates from
among t he seasonal enpl oyees woul d be suitably trained and appointed as
Graders. This settlement nmade an inportant provision for appoi ntment of a
conmittee to consider the problenms of the seasonal enployees. The Committee
was to consist of a representative each of the cotton cultivators, the

Mar keti ng Federation, the State CGovernment and the seasonal enpl oyees. The
Conmittee was to submit its recommendati on before February, 1982 and the
Stal e Governnent was to take a decision thereon within one nonth of the
recomendati ons and i npl ement the acceptabl e recomendati ons. The matters
which were to be referred to the Cormittee were nentioned in the schedul e
to the settlenent and they were (i) the strength of the seasonal enpl oyees
required to be enployed in every zone considering the nature of duties,
features of cotton season etc.; (ii) whether the technical breaks were
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necessary in the case of sone of the seasonal enployees who were then

enpl oyed for nine to twelve nonths; (iii) ways and neans to ensure

enpl oyment for maxi mum peri od for seasonal enployees; (iv) the strength of
the permanent, i.e., perennial enployees; (v) pay-scales to be granted to
the seasonal enpl oyees who were to be regul arised and to decide the

nodal ity of annual increment to be granted to them (vi) the need to change
the then system of paying retention all owance and to suggest change in the
system

8. There is no dispute that pursuant to this settlenent, a Comittee headed
by one Shri Bhui bhar was appointed. Before the report of the said Conmittee
was received, there was yet another settlenent 22.12.1982 between the Union
of the seasonal enployees and the Marketing Federation. One of the terns of
the settlenment was that the Bhui bhar Commttee should submit its report to
the Government within one nmonth of the dale of that settlement and that the
CGovernment shoul d take decision on the said report at the earliest. There
was al so a provision nade for interimincrease in the nmonthly consolidated
wages of sone of the categories of: the seasonal enployees. The said
interimrelief was to be adjustable while inplenenting the reconmendati ons
of the Committee. It is obvious fromthis settlement that it was

necessi tated because of the delay in the subm ssion of the report by the
Commi ttee.

9. The Bhui bhar Committee submitted its report on 1.12.1983. Sone of the
recommendati ons and the Governnent’s reaction on the sane are rel evant for
our purpose. They are nentioned bel ow. -

(1) Since, if the demand of the seasonal enpl oyees for enpl oynent

t hroughout the year was accepted-the financial burden would fall on the
cultivators and woul d affect the Cotton Mpnopoly Procurenment Schenme, it was
not proper to provide 12 nonths’ enploynent to the seasonal enpl oyees and
burden the said schene. The Governnent accepted this recomendation

(2) There should be increase in the sanctioned strength of the perennia
enpl oyees viz, Cerks, Peons and Watchnen in different zones and at
di fferent Sub-zonal offices. The Government accepted it.

(3) There should be an increase in the sanctioned 'strength of the seasona
enpl oyees. However, since this aspect required an in depth study, the
matter should be entrusted to a managenent consultant. The Governnent
accepted this suggestion.

(4) The seasonal enpl oyees should be given pay-scal e of Rs.
160- 10- 210- 15- 285- EB- 20-465. The Governnent accepted the sai d pay-scale.

(5) The part-tinme seasonal enpl oyees shoul d be given the pay-scal e of Rs.
105- 5-. 145- 10- 205- 15- 210. An annual increment for three years of conpleted
seasonal enpl oyment was al so recommended. The Governnent accepted the
recomrendat i on.

(6) The vacancies in Cass IlIl and IV cadres in all offices (includingthe
cotton and non-cotton departnent) should be filled in fromthe seasona
enpl oyees. The Government accepted the reconmrendati on

(7) In regions other than Western Maharashtra, the seasonal enpl oyees
shoul d be given enploynent for a mninum period of six nonths, and in
West ern Maharashtra, annual plans should be made to nake it possible to
furnish enpl oyment for a mininum period of six nmonths to them

10. The Government accepted the reconmmendation in principle, but also
suggested to the Federation that they nake necessary planning for sending
seasonal enpl oyees from Western Maharashtra to Vidarbha for a mini num
peri od of six nonths.

11. Pursuant to the said report, and the Governnent’'s reactions to it, an
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agreenment was entered into between the Marketing Federation and the Union
of the seasonal enployees on 18.1.1984, In the preanble, it was stated that
the agreenment was entered into pursuant to the recommendati ons of the

Bhui bhar Committee as accepted by the Governnent and the agreenent was to
be effective from1l.11.1982. The agreenment al so stated that the CGovernnent
had suggested that the agreenent should ensure that for the next five
years, Cotton Schene shall not be burdened and it was pursuant to the
aforesaid directive of the State Governnment that the Marketing Federation
and the seasonal enployees’ Union had agreed to its terns. Incidentally it
may be stated that it is the sane Union, which signed the said agreenent,
which is the contesting respondent before us. The agreenent then
specifically stated that the Marketing Federati on had agreed to inpl enent
the decision of the Governnent in respect of the recomrendati ons of the
Bhui bhar Conmmi ttee except recomendati on No. 33 whi ch had suggested that
the vacancies in class Ill and |V cadre in all the offices of the
Federation including the cotton and non-cotton departments should be filled
in fromthe seasonal enployees. Instead the agreenent provided that it is
only the vacancies in-the cotton department, which will be filled in from
anmong t he seasonal enpl oyees. The agreenent stated that during the period
of five years, the Union shall not raise any denmand tending to inpose

addi tional financial burden on the Cotton Schene.

12. On 31.8.1984, the present appellant No. 1 viz,, the Maharashtra State
Cooperative Cotton Gowers’ Marketing Federation Ltd. was constituted for
the first tinme as a society regi stered under the Maharashtra Cooperative
Societies Act, 1960 with the express object f taking over fromthe

Mar keting Federation as the chief agent of the State Government, the Cotton
Monopol y Procurenent Scheme. The staff of the Mrketing Federati on engaged
in the Cotton Schene was to be taken over by the appell ant-Federation.
Accordingly, the entire staff of the Marketing Federation including the
seasonal staff engaged under the Schene was taken over by the appellant-
Federation on the sane terns and conditions. As a result, the appellant-
Federation on the relevant date had perennial staff of about 2200 persons
and seasonal staff of about 4,500 persons.

13. On 27,9.1988, for the first time, certain conplaints were filed by the
Uni on of the seasonal enployees, Aurangabad, under the Maharashtra
Recogni ti on of Trade Unions and Prevention of Unfair Labour Practices Act,
1971 (hereinafter referred to as the "Act’). In the conplaints, it was
stated that since as per the Patankar Award, the seasonal enployees who had
put in 240 days of service were not nade pernanent, the appellant-
Federation had commtted an unfair |abour practice within the nmeaning of
the said Act. The Industrial Court dismnissed the said conplaint holding
that the Patankar Award did not apply to the seasonal enployees. On
\00728. 9. 1989 sone seasonal enployees from Anmravati zone nmade the very: sane
conpl ai nt under the Act before the Industrial Court, Nagpur, The sane was
al so di sm ssed.

14. Thereafter on 20.4.1990, the respondent-Union filed the present
conpl ai nt under the Act before the Industrial Court, Nagpur which has given
rise to the present proceedings. This conplaint was heard by anot her nmenber
constituting the Industrial Court. The grievance nade in the conplaint was
that those seasonal enpl oyees who had worked for 24(1 clays in 1982-83 and
1983-84 were not made permanent and inasmuch as the PatankarAward had
directed the Marketing Federation to make permanent seasonal enpl oyees who
had conpl eted 240 days of service, there was an unfair |abour practice
under Items 5, 6 and 9 of Schedule IV to the Act. The relief clainmed was to
guash the termi nati on of the services of the said enployees at the end of
the season and to make the enpl oyees pernmanent fromthe date they conpleted
240 days of continuous service in 1983-84 Cotton Season. The further relief
claimed was that the practice of continuing the enpl oyees under reference
as seasonal or casual be declared as unfair |abour practice and the
direction be issued to the appellants to cease to indulge init. The
incidental relief claimd was that the appellants should be directed to pay
the arrears of wages and all service benefits to the concerned enpl oyees
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treating them as permanent from 1983-84 Cotton Season. The Industrial Court
by its inpugned order of 14.9,1990 (i) allowed the said conplaint, (ii)

decl ared that the appellants had engaged in and were engaging in unfair

| abour practices as contenplated by Itens 5 6 and 9 of Schedule IV to the
Act, (iii) directed the appellants to cease and desist fromindulging in
the said unfair |abour practices and (iv) directed themnot to term nate
the services of the concerned enployees w.e.f. 30.4.1990, (v) directed the
appel l ants to absorb and nake pernanent the said enpl oyees in conpliance
with the provisions of the Patankar Award and the agreenent dated 18.1.1984
and al so by giving the benefit of the Governnment letter dated 18.1.1985 and
to grant arrears of wages by processing their cases in the light of the
directions given in the said letter which was referred to by the H gh Court
inits decision in Shripati Pandurang Khade & Ors. v. Zonal Manager, M S.
Co-op. Marketing Federation Ltd. O's., (1987) M. LJ 694.

15. The appellants chal |l enged the said order by a wit petition in the H gh
Court. The | earned Single Judge dism ssed the petition holding that the

Pat ankar Award had becone final and since it had given the direction to
nmake per manent even 't he seasonal enpl oyees who had put in the nore than 240
days of service, the wit petition had no nerit. The Letters Patent Appea
filed before the Division Bench of the Hi gh Court was al so di smissed on the
same ground by the inmpugned decision dated 27.3,1992. It is against the
said decision that the present appeals have cone before us.

16. Before we advert to the respective contentions of the parties, it
woul d be advant ageous to cl ear sone conceptions regarding the nature of the
operations involved in the Cotton Schene, the category of the staff

enpl oyed and the character of the seasonal enploynent under it. Although
some attenpt was nmade before as on behal f of the respondent-Union to show
that the operation of procuring and processing of cotton is carried on

t hroughout the year, there is nothing on record to support the said
contention. On the other hand, the record shows that out of the three
operations under the Schene, the procurenment and processing of cotton lasts
on an average only for six nonths from Novenber to April in the principa
cotton regions, viz., Vidharbha, Mrathwada and West Khandesh and rarely
ext ends beyond that period depending upon the cotton crop, In fact, if the
crop is less, the said period even ends earlier. In /Wstern Maharashtra,
where there is scant crop of cotton, the procurenent and processi ng season
| asts only for about four nonths from August to Novenber. Hence the staff
needed for procurenent and processing is only for about six nonths on an
average but never beyond 7 to 8 nonths in any year. It is only the
operation of marketing, which goes on throughout the year and for the
marketing as well as for the mmintenance of accounts the staff is needed

t hroughout the year. The seasonal staff is further classified into

per manent, tenporary, casual and part-tinme. The permanent seasona

enpl oyees have scal es of wages different fromthose of the perennial staff.
So also the part-time enpl oyees have scal es of pay different fromthose of
the full-tine seasonal enpl oyees. The permanent seasonal enpl oyees are paid
their full wages during the season, i.e., when they are in enpl oynent,
according to the scale of pay. They are also paid their annual increnents
in that scale. During the off-season, they are paid nonthly retention

al  owance equivalent to 25 per cent of their nmonthly salary. In respect of
the said enployees, further a seniority list is maintained and this
seniority list is scrupulously adhered 1o while enploying them If there is
any vacancy in the perennial posts, the recruitnent is first made fromthe
seasonal enpl oyees according to the said seniority fist. Fn addition, the
following facilities are given to them

Speci fied grades and annual increnents in the said grades: (ii) Bonus in
accordance with the provisions of the Paynent of Bonus Act at the sane rate
at which it is paid to the perennial enployees; (iii) Leave with wages;

(iv) Casual |eave at the rate of one day' s casual |eave for every nonth;

(v) Paid holidays or salary in lieu of holidays; (vi) Gatuity in
accordance with the provisions of the Paynment of Gatuity Act; (vii)

Benefit of Provident Fund Scherme and Fami |y Pension Scheme; (viii) Festiva
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advance for Diwali. Ganapati festivals etc.; (ix) Travelling Al owance and
Daily Allowances as are paid to perennial enployees; (x) Dearness

Al l owance; (xi) Benefit of G oup Accident Insurance Schene; (xii) Mde
standing orders are made applicable mutatis nmutandis to give security of
enpl oyrment; and (xiii) Famly Planning incentives; (xiv) Fifteen days’
salary at the end of every season towards overtine work.

The tenporary and casual seasonal enployees are engaged as and when needed
on account of occasional increase in work and they are paid consolidated
sal ary.

17. What is further necessary to note is that there is a difference

bet ween seasonal enpl oynent and seasonal enpl oyees. The enpl oynents which
are only seasonal may require only seasonal enpl oyees and there are no
perenni al enpl oyees on their staff. On the other hand, an enploynent may
have both perennial and seasonal work as in the present case, and hence
require both kinds-of worknmen. Further, seasonal enployees nmay be permanent
or tenporary. The permanent enployees are enpl oyed from season to season
successively and are entitled on that account for retention all owance and
all other benefits referred to above during the off-season because of their
per manency. as seasonal enployees which is different from pernmanency as
perenni al enpl oyees. The tenporary seasonal enployees are not obviously
entitled to the said benefits as the permanent seasonal enployees since the
tenmporary enpl oyees are not engaged from season to season but only when
there is an increase in work. So is the case with the casual enployees.
There arc al so part-tine seasonal enployees and they carry different scal es
of wages by the very nature of their enploynment as pointed out above. The
seasonal enpl oyees |ike the perennial enpl oyees also belong to different
categories and grades. As stated above, at the relevant tine the perennia
enpl oyees of all categories were 2200 whereas the seasonal enpl oyees were
4500, W& have to stress this aspect because we find that there is a good
deal of confusion by the Tribunal and the Courts below on these aspects of
the matter which has contributed to their erroneous concl usions.

18. Coming now to the contentions of the parties, the appellants urged
before us that the present order of the industrial Court as well as the
deci sions of the | earned Single Judge and the Division Bench of the Hi gh
Court have granted relief to the seasonal enployees on the basis that the
Pat ankar Award had directed the then Marketing Federation to give

per manency al so to the seasonal enployees who had put in 240 days’ work in
a year. This assunption is itself erroneous since the terns of reference,
the statenent of claimof the workmen, the witten statenent filed by the
Mar ket i ng Federation and the award woul d t hensel ves show that the said
Dispute related to, and, therefore, the relief was givenin respect of only
the perennial enployees. Wile not disputing thefact that there was no
Specific reference to the seasonal enployees in either the terns of refer-
ence or the statenent of claimof the workmen or in the award, the
respondent - Uni on relied upon paragraph 10 in the witten statenment filed by
the Marketing Federation in the said reference, to urge that since the

Mar keti ng Federation had itself referred to the seasonal enployees in the
sai d paragraph, it had understood the denand for permanency as being
related to the seasonal enployees as well. W have quoted earlier the said
paragraph in the witten statement of the Federation. That paragraph has to
be read in the context of not only the precedi ng paragraph (which is also
guot ed above) but also in the context of the statenent of claimand the
demand nade. The rel evant denand No. 4 for pernanency has al so been quoted
by us above. W thout mentioning whether it was in respect of perennial or
seasonal enployees, it proceeded to state that all the workmen who have put
in three nonths’ aggregate service for 78 or nore working days in
aggregate, in spite of any intervening breaks, should be i mediately
confirmed in witing as permanent worknen. Since it is not and cannot be

di sputed that there is seasonal work under the Cotton Scherme and sone

wor kmen have necessarily to be enployed for such work, it is difficult to
hold that the Union had nmade the said demand al so in respect of the
seasonal enpl oyees. There is further nothing in the statement of claim
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filed on behalf of the Union in support of the said demand to suggest that
the Union had in contenplation the case of any seasonal enployees. On the
ot her hand, in paragraphs 12 and 13 of the statenent of claim which
related to the said demand, the Union had stated as foll ows:

"12. It would be rather surprising for any authority to note that such a
gigantic organisation |like Federation (enploying about 3000 nunber of

wor knmen) throughout the State of Maharashtra is having majority of the
wor kmen as tenporary worknen. The Union further points out that there are
about 400 workmen who have put in nore than 5 years service but still they
have been terned as "tenporary" worknen by the Federation. The Union
further points out that the business of the Federation is stable and has
been continued progressively and, therefore, it is desirable that such of
the wor knen who have put in three nonths aggregate or who have put in 78
days m ni num service inaggregate in spite of any should be confirnmed as
per manent wor kmen.

\00713. 1t is a matter of regret that there are many worknen who have put in
| ong nunber of years of service are being continued as tenporary workmen,
and, therefore, in the interest of justice, equity and fair play the demand
nmay be given due consideration by the authorities concerned and nore so by
the Federation itself. It is respectfully subnitted that the work of the
Federation has increased considerably during | ast seven years and the new
proj ects have been coming up every now and then which require a | arge
nunber of pernanent staff and therefore, it is necessary to nake the

wor knmen per nanent as /demanded by the Union, The Union further points out
that services of tenporary workmen on-the ground of being a temporary can
be terminated at any line in spite of the fact that such workmen has put in
a nunber of years of service, which'is inequitable, unjust and inproper and
that under the circunstances, the demand of the Union is just and proper,"

19. This would show that the Union was concerned with the tenporary
perenni al worknmen and not with seasonal worknen. The Uni on knew that even
among the perennial workmen there were sone permanent and ot hers tenporary
and they were espousing the cause of the said temporary workmen. That is
also clear fromthe fact that the demand is raised in the context of the

al | eged requirenent of the |arge nunber of pernmanent staff. The Uni on was
particular in pointing out that the tenporary workmen coul d be terni nated
at any tine. As regards the seasonal enpl oyees, their services are

term nated every year, after every season and they are re-engaged according
to the seniority list for the successive seasons. Therefore, the statenent
made in the statenment of claimcould not even renotely be connected wth
the seasonal enployees. If at all the neaning of the said two paragraphs is
stretched, it can at best be construed to refer to the tenporary seasona
enpl oyees and not to the pernanent seasonal - enployees. In that case, it
woul d only nean that the Union wanted the tenporary seasonal enployees to
be made permanent seasonal enployees. But that is not how either the denmand
or the statenent of claimcan be read, and we do not read them so. Now
conmng to paragraph 10 in the witten statenent of the Marketing
Federation, in paragraph 9, it showed its willingness to nake pernanent
those enpl oyees who had conpleted three years of continuous service. This
showed that even the Federation had understood the demand as rel ating only
to the perennial enployees and nut to seasonal enployees. In that paragraph
the Federation also pointed out that the Union’s demand for making

per manent the enpl oyees who had put in three nonths’ continuous service was
not justified since the said period was too short to judge the capacity and
ability of the enpl oyee. These statenents in paragraph 9 nake it clear that
knowing fully well that it had al so seasonal enployees who had to be
continued from season to season for seasonal work, the Federation could not
have nade the statement in connection with the permanent seasona

enpl oyees. Paragraph 10 of the witten statement has, therefore, to be read
in that context. In further support of its opposition to the Union’'s
demand, the Federation went on to point out that it required for carrying
out its activities worknmen both on tenporary basis and on seasonal basis
dependi ng upon the nature of the workload. It then went on to point out
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that no period should be laid down in respect of such purely tenporary and
seasonal enpl oyees and the rul e of pernmanency should apply only to

enpl oyees who are recruited agai nst the pernmanent posts and that it should
not apply to purely tenporary or casual enployees or seasonal enpl oyees.
Read as a whole, these statenents nade in paragraph 10 will al so show that
if at all the seasonal enployees were in the contenplation of the Marketing
federation, they were the tenmporary seasonal enpl oyees and not the

per manent seasonal enployees. By the very nature of their enploynent, the
tenmporary seasonal enpl oyees can be made pernmanent only as permanent
seasonal enpl oyees and not as permanent perennial enployees. In any case,
it is difficult to sustain the argunment that the Federation was there
referring to the permanency of the permanent seasonal enployees. VWat is
further, the Patankar Award does not even refer to the seasonal enployees.
It al so does not nmmke any distinction between the two and gi ve reasons
either to accept or reject the contentions of the parties. It nerely
summari ses the argunents of the parties and gives a direction, which is
guot ed above. The operative portion reads "considering, therefore, the
argunent s advanced on both sides, it appears that it would be proper to
direct 'that those enpl oyees who have put in 240 days of continuous service
be treated as permanent enpl oyees." The direction can be read either as a
direction to nmake the tenporary perennial enployees and tenporary seasona
enpl oyees as permanent perennial enpl oyees and permanent seasonal enpl oyees
respectively or as a direction relating only to the tenporary perennia
enpl oyees. But in no case, it can be read as a direction to make seasona
enpl oyees as pernmanent enpl oyees as in the nature of things such a
direction could not have been given. There are other reasons why the

Tri bunal could not have given such a direction and if such a direction was
given, it woul d have been highly iniquitous and discrininatory to the
perenni al enpl oyees - whet her tenmporary or permanent, On the undi sputed
fact, that the procurement and processing operati ons under the Cotton
Schene do not last for nore than 4 to 6 nmonths and in any case not nore
than 8 nonths, to nmake the seasonal enployees permanent and give them al
the benefits of the perennial enployees would nean that they woul d get the
salary and all other benefits throughout the year as the perennia

enpl oyees do, without putting in work throughout the year as the latter
have to do. On the adnmitted fact that there is a need of seasonal enployees
and there is no work available to be given to themfor a part of the year
the Cotton Scherme has always to naintain a distinction between the
perenni al enpl oyees and seasonal enployees and has to provide themwth

di fferent service conditions though sone of the service conditions may be
common. It is the failure to understand the nature of the operations and
the nature of the enpl oynent required under the Cotton Scheme, which is
responsi bl e for the inpugned decisions of the Industrial Court and the Hi gh
Court.

20. Further, the fact that even the seasonal workmen and their ‘Uni on did
not understand either the said demand adjudi cated by Shri Patankar on the
award given by himas referring to the seasonal enployees is clear fromthe
subsequent events to which we have al ready nade a reference. W have

poi nted out that after the Patankar Award which was gi ven on 31.8.1984, al
the then seasonal enpl oyees continued as seasonal enployees throughout, and
the Marketing Federation nmade only the tenporary perennial enployees

per manent perenni al enpl oyees as per the direction of the said Award. None
of the seasonal enpl oyees was nade pernmanent except when he was recruited
in the vacancies occuring in the post of permanent perennial enployees. But
that was not because of the Patankar Award, It was as per the understanding
bet ween the parties. The Uni on never raised any objection to the sane. In
fact, as pointed out earlier, there were three settlenents between the
parties on 12.6.1980, 11.12.1981 and 22.12.1982 which not only did not
speak a word about nmking any seasonal enployee who had put in 240 days of
wor k, permanent but spoke about all other natters relating to them The
settlenent of 11,12.1981 in fact spoke about the setting up of the
Conmittee for exam ning problens of the seasonal enpl oyees. The problens
referred to there woul d show that not only was the system of seasona

enpl oyees to continue but the strength of such seasonal enpl oyees was to be
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assessed zonew se. They were to be ensured maxi mum period of enpl oynent
during the season. In fact, oae of the problens which was to be

i nvesti gated was whet her the technical breaks which were given to enpl oyees
who were enmployed for 9 to 12 nmonths were necessary. This meant that the
Pat ankar Award had no bearing on the seasonal enployees. In fact, the
recommendat i ons made by the Bhui bhar Conmittee as accepted by the State
Government, showed that the seasonal enpl oyees were not on the agenda of
the industrial dispute adjudicated by Shri Patankar

21. On the other hand, recomendation 11 nade in the said report
categorically stated that the demand rmade by the seasonal enpl oyees
subsequent to the said Award (pursuant to which the committee itself was
appoi nted) for enpl oynent throughout 12 nonths could not be accepted since
the financial burden would fall on the cultivators and consequently woul d
affect the Cotton Schene itself. That recommendati on was accepted by the
Government, So al so the recomrendation 24 stated that the increase in the
sanctioned strength of the seasonal enployees at Zonal and Sub-zona

of fi ces which was suggested to the Committee required i ndepth study of the
matter. That recomendati on was al so accepted by the Government.
Recomendations 25 and 27 suggested new pay scales for the full-tine and
part-time seasonal enployees respectively. The report al so suggested the
recruitment of seasonal enployees in the vacancies of the perennia

enpl oyees. The agreenent of 18.1.1984 between the Marketing Federation and
the respondent-Uni on, which followed the said report, records the rel evant
facts. Thus, apart fromthe agreenent of 12.6.1980, agreenent dated
11, 12. 1981 under which the Committee was appoi nted and the agreenent of
.18.1.1984 by which the recommendati ons of the Conmittee were accepted,
show that the problens of the seasonal enpl oyees were all al ong kept
separate and were dealt with separately fromthe problenms of the perennia
enpl oyees. Had the dispute with regard to the pernmanency of the seasona
enpl oyees been referred for adjudication to the Industrial Tribunal of Shri
Pat ankar and had the said Award related to the seasonal enployees, there
woul d have been no need to enter into the agreenents of 12.6.1980, 11.12.81
and 22,12.82. There would al so have beennho need to appoint the specia
Committee to study the problens of the seasonal enployees including the
probl em of their permanency, and there would have been no need for the
agreenment of 18.1.1984, which fol llowed the recommendations of the
Commttee. W are, therefore, nore than satisfied that there.is no
substance in the contention of the respondent-Union that either the

I ndustrial Tribunal of Shri Patankar was called upon to adjudicate the

di spute with regard to the pernmanency of the seasonal enployees or that the
award made by the said Tribunal had directed the seasonal enployees who had
put in 240 days of work to be made pernmanent.

22. As has been pointed out above in fact no such direction could have
been given by the said Tribunal, in the circunstances of the case. The
guesti on whet her there was a need of the seasonal enpl oyees, and for what
period was essentially a matter of indepth investigation. To answer the
sai d question, it was necessary to collect facts fromeach of the Cotton
Zones since the seasons varied fromzone to zone, and to assess the need
for each category of worknen for each of the zones'and for each of the
processes of procuring and processing of cotton. It was al so necessary to
assess the required strength of each of the categories of the seasona

wor kmen by taking into consideration the conplinment of the perennia

wor knmen. For this purpose, it is necessary to raise a specific demand for
abolition of the category of the seasonal enployees. |If such a demand is
referred for adjudication, the adjudicator would have to fornulate specific
guestions, give opportunity to the parties to | ead evidence on each of the
guestions and to give his specific findings on them There cannot be a
common demand for permanency of perennial and seasonal enployees, the
nature of their enpl oynent being different. As pointed out above, if the
denmand is for making tenporary seasonal enpl oyees permanent seasona

enpl oyees, it would have to be stated so clearly and the finding thereon
has to be in specific terms, On the other hand, if the seasonal enpl oyees
have to be made permanent neaning perennial, in the sense that they have to
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be given work for all the 12 nonths, they would still be tenporary
perenni al enpl oyees, and not necessarily pernmanent perennial enployees.
That is why the demand of the seasonal enpl oyees, even before the Bhui bhar
Conmittee was to give enploynent to themfor 12 nonths. The denmand was not
for maki ng them perenni al enpl oyees. A demand nerely for pernmanency in
their case in effect involves two demands, viz., (i) to abolish the
seasonal enploynent and to nake it perennial and (ii) after making it
perennial, to nmake the erstwhile seasonal enpl oyees pernanent. These are
two different things and it is the onmission to understand the significance
of the said difference, which has led to the present confusion

23. Being faced with this problem it was urged on behal f of the
respondent-Union that firstly the Marketing Federation as per the decision
of this Court in Maharashtra Sl ate Cooperative Cotton G owers’ Marketing
Federation Ltd. v. Shripati Pandurang Khade and Ors., [1989J Supp. 1 S.C.C
226, had inplenented the decision of the Patankar Award. Secondly, it was
urged that since the appointnent letter given to the seasonal enpl oyees
shows that the Mddel Standing O ders franed under the Industrial Enploynent
(Standing Oders) Act, 1946 were applicable to them and since one of the
Model Standing Orders, viz,, Oder No. 4-B reads as under

"A tenmporary workman, who has put in 190 days uninterrupted service in the
aggregate in any establishment of a seasonal nature or 240 days
uninterrupted service inthe aggregate in any other establishment during a
peri od of preceding twelve cal endar nonths, shall be nmade pernmanent in that
establ i shnent by an order in witing signed by the Manager or any ot her
person authorised in that behal f by the Manager, irrespective of whether or
not his nane is on the nuster roll of the establishment throughout the

peri od of the said twelve nonths.™

The seasonal enpl oyees were entitled to be nade pernanent after they had
put in 240 days’ uninterrupted service. None of these argunents had any
nerit. In Pandurang khade's case the enpl oyees involved bel onged to Phaltan
Zone in the Western Maharashtra where as stated earlier, the cotton season
does not last for nore than 4 nonths. They had nade a conpl ai nt before the
I ndustrial Court on the ground of unfair |abour practice by the Marketing
Federation referred to in items 5, 6 and 9 of Schedule IV to the Act. The

I ndustrial Court had disnissed the said conplaint holding that the

gri evance nade was not covered by the said itens but it canme under Item1
of the Schedul e and there was no conplaint under the said item The

I ndustrial Court had al so dism ssed the conpl aint -as bei ng barred by
[imtation. The H gh Court allowed the wit petition of the respondent-

Uni on agai nst the said decision and that is how the natter had reached this
Court. It is evident from paragraphs 8, 11 and 12 of the judgnent of this
Court that firstly the Court had proceeded on the footing (hat the
expressions 'tenporary enpl oyees’ and 'seasonal enployees’ were.

synonynous. Secondly, the Court had assuned that before the Industria

Tri bunal of Patankar, there was a demand for thel permanency of seasona

enpl oyees and that the Patankar Award had granted pernmanency to the
seasonal enpl oyees. The Court had al so proceeded on the footing that since
the letter of the Governnent dated 9.11.1984 had directed the appellant to
finally absorb all staff enployed with the Marketing Federation as on
1.1.1985, the appellant was under an obligation to absorb the six seasona
wor kmen concerned therein who had according to the Court, beconme permanent
pursuant to the Patankar Award. The Court for that purpose also relied upon
the letter dated 18.11985 to which a reference was nmade by the H gh Court
inits judgnment under appeal in that case to hold that those who had put in
240 days of service were-to be given all the benefits nentioned in the said
letter, whether the enpl oyees were perennially or seasonally enployed.

24. As has been pointed oat earlier, this Court in Pandurang Khade's case
had proceeded on the footing that the Patankar Award had directed even the
seasonal enpl oyees to be nmade permanent whi ch presunpti on was not borne out
by the facts. As far as the letter of 9.11.1984 is concerned, it only
speaks of the enpl oyees who were with the Marketing Federation to be
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absorbed on the "as is" basis by the appellant-Federation which neans that
the perennial and seasonal enpl oyees were to be taken over as such

enpl oyees only. The letter did not nean that those who were seasona

enpl oyees shoul d be taken over as perennial enployees. As far as letter of
18.1.1985 is concerned, it is addressed to one of the enpl oyees concerned
in the Pandurang Khade's case. That letter was relied upon both by the Hi gh
Court as well as this Court in that case to hold that Patankar Award
applied to the seasonal enployees. W have pointed out that the presunption
was contrary to facts and, therefore, the decision was per incuriam That

| etter does not inmprove the matter. Hence, the reliance placed on the two
letters for contending that the seasonal enpl oyees who had put in 240 days
of service were to be nade permanent or that the appell ant-Federation
had accepted them as perenni al permanent enployees, is not well nerited.

25, The reliance placed by the respondent-Union, therefore, on the fact
that the seasonal enployees belonging to the Phaltan Zone were nade

per manent al t houghthey were jun; to the other seasonal enployees to
contend that all the seasonal enpl oyees who had put in 240 days of service
shoul d be nade permanent is mi sconceived. The cases of the said enpl oyees
havi ng been deci ded on incorrect facts will have, therefore, to be treated
as isolated instances and cannot be made the basis of the contention that
the seasonal enpl oyees who have put in 240 days’ work shoul d be made

per manent perenni al enpl oyees.

26. Coming now to the next contention, viz., that in the appointnent letter
of the seasonal enployees it has been specifically nentioned that their
conditions will be governed by the Mdel Standi ng Orders and Mdel Standing
Order No. 4-B which iis quoted above, requires that the enpl oyees who have
put in 240 or nore days of service should be made permanent, we are of the
view that the contention has no substance. It must in the first instance be
remenbered that the Mdel Standing Orders do not apply to seasona

enpl oyees. Secondly, the seasonal enployees in the present case are
governed by their own service conditions, which as pointed out above, have
in material respects no relation to the service conditions of the perennia
enpl oyees who are governed by the said Mddel Standing Orders. It is,
therefore, incorrect to say that all the Mbdel Standing Orders are
applicable to the seasonal enployees. By the appointnent |etters, the Mde
Standi ng Orders have only been incorporated in the other service conditions
of the seasonal enployees only to the extent that the specific service
conditions of the seasonal enployees are silent on the aspects covered by
the Model Standing Orders and which orders woul d necessarily apply to the
seasonal enpl oyees. The Mddel Standing Orders, therefore, are applicable to
the seasonal enployees mutatis nutandis. The Mddel Standing Order No. 4-B
in particular will be inapplicable to the seasonal enpl oyees because of the
very nature of their enploynent and hence it cannot be read into-the
service conditions of the seasonal enployees. Lastly, a reading of the said
Model Standing Order No. 4-B would itself nmake it clear that it is
applicable to the perennial enployees only. It speaks of tenporary worknen
in any establishment of a seasonal nature or in other establishment during
a period of preceding twelve nonths. Admittedly, the appellant-Federation’s
establishnent is not of a seasonal nature. It is only sone enpl oyees

enpl oyed therein who are seasonal. Secondly, as far as the enployees in the
ot her establishnents spoken of there, are concerned, they can only be such
enpl oyees who are enpl oyed for perennial work but for some reason or the
other, arc not allowed to conplete 240 days in such perennial work. It is,
therefore, clear that the said Mddel Standing Order does not apply to
seasonal enpl oyees. Hence this contention has also to be rejected.

27, In the result, as allow the appeals and set aside the decisions of the
I ndustrial Court and of the High Court. In the facts and circunstances of
the case, there will be no order as to costs.




