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1. Chall enge in this appeal is to the order passed by the
| earned Single Judge of the Kerala High Court. By the

i mpugned order the appellant was found guilty of the offence
puni shabl e under Section 304 Part Il of the Indian Penal Code,
1860 (in short '"IPC ). Learned Sessions Judge, Kozhikode, had
convi cted the appellant for the of fence puni shabl e under

Section 304 Part Il IPC. The H gh Court found the same to be
in order. Custodial sentence of five years was confirnmed
2. The background facts in a nutshell are as foll ows:

A boy aged 10 years residing in a hostel of the Triba
Wel fare Departnent, while he was a student of 4th standard in
a nearby school, was run over by a bus driven by the appell ant
in the mddle of the road. The investigation by the police
reveal ed that there was evidence to the effect that 'even the
passengers in the bus were al arned of the enornous speed in
which it was being driven and had cautioned the driver to stop
even crying, as they had seen the school children crossing the
road in a queue. The investigation also revealed that even the
children crossing the road had raised both hands for stopping
the vehicle. The passengers and pedestrians were of the view
that the bus was being driven at a high speed and that they
had cried aloud to stop the bus. It was, in spite of all these,
that the bus ran over the said student on his head and the
bus coul d be stopped only 15 to 20 feet ahead of the spot of
occurrence. 1In the light of the said evidence, the investigating
officer felt that there was real intention on the part of the
appel | ant/driver of the bus to cause death of persons to whom
harm nay be caused by reason of hitting the bus and he was
charged with of fence puni shabl e under Section 302 |IPC.. The
court bel ow found that no intention had been proved in the
case. But, at the sane tine, the accused acted with the
know edge that it was likely to cause death. So, the act
conmitted by the appellant was cul pabl e hom ci de not
amounting to murder punishabl e under Section 304 Part 11
IPC. Convicting himfor the said offence, he was sentenced to
undergo rigorous inprisonment for five years and to pay a fine
of Rs.15,000/- with a default sentence of inprisonnment for
three years. This was assailed in appeal

3. The High Court did not find any substance in the plea of
the appellant that the accused had not caused death either
with the intention of causing death or with the intention to
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cause such bodily injury as is likely to cause death or with the
know edge that he is likely to cause such act to cause the
death. It was subnitted that case is covered under Section

304A I PC. Sane was not accepted. So, it was held that this is

a case of cul pable homicide. It accepted the stand of the
respondent-State that conviction is to be made for cul pable
homi ci de.

4, The respective stand taken before the H gh Court was re-
iterated in this appeal

5. Section 304A speaks of causing death by negligence.
This section applies to rash and negligence acts and does not
apply to cases where death has been voluntarily caused. This
section obviously does not apply to cases where there is an
intention to cause death or know edge that the act will in al
probability cause death. It only applies to cases in which

wi t hout any such intention or know edge death is caused by

what is described as a rash and negligent act. A negligent act
is an act' done without doing sonething which a reasonabl e

man gui ded upon those considerations which ordinarily

regul ate the conduct of hunman-affairs would do or act which a
prudent or reasonabl e man would not do in the circumstances
attending it. A rash act is a negligent act done precipitately.
Negl i gence is the genes, of which rashness is the species. It
has sonetimes been observed that in rashness the action is
done precipitately that the mschievous or illegal consequences
may fall, but with a hope that they will not. Lord Atkin in
Andrews v. Director of Public Prosecutions (1937) AC 576 at
p.583 = 2 All E.R 552) observed as under

"Sinple lack of care such as will constitute
civil liability is not enough. For purposes of the
crimnal law there are degrees of negligence;
and a very high degree of negligence is

required to be proved before the felony is
establ i shed. Probably of all the epithets that
can be applied 'reckl essness’ npst nearly

covers the case. It is difficult to visualize a
case of death caused by reckless driving in the
connotation of that termin ordinary speech

whi ch woul d not justify a conviction for

mansl aughter; but it is probably not al
enbraci ng, for 'reckl essness’ suggests an
indifference to risk whereas the accused nay
have appreciated the risk and intended to

avoid it, and yet shown in the neans adopted

to avoid the risk such a high degree of
negl i gence as would justify a conviction."

6. Section 304-A applies to cases where there is no
intention to cause death and no know edge that the act done

in all probability will cause death. The provision is directed at
of fences outside the range of Sections 299 and 300 I PC. The
provi sion applies only to such acts which are rash and
negligent and are directly cause of death of another person.
Negl i gence and rashness are essential el enents under Section
304-A. Cul pable negligence lies in the failure to exercise
reasonabl e and proper care and the extent of its

reasonabl eness will always depend upon the circunstances of
each case. Rashness means doing an act with the

consci ousness of a risk that evil consequences will follow but
with the hope that it will not. Negligence is a breach of duty
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i nposed by law. In crimnal cases, the anount and degree of
negl i gence are determning factors. A question whether the
accused’ s conduct amunted to cul pabl e rashness or
negl i gence depends directly on the question as to what is the
amount of care and circunmspecti on which a prudent and
reasonabl e man woul d consider to be sufficient considering al
the circunstances of the case. Crimnal rashness neans
hazardi ng a dangerous or wanton act with the know edge that
it is dangerous or wanton and the further know edge that it
may cause injury but done wi thout any intention to cause
injury or know edge that it woul d probably be caused.

7. As noted above, "Rashness" consists in hazarding a
dangerous or wanton act with the know edge that it is so, and
that it nmay cause injury. The crimnality lies in such a case in
running the risk of doing such an act w th reckl essness or
indifference as to the consequences. Crimnal negligence on

the ot her hand, is the gross and cul pable neglect or failure to
exerci se that reasonabl e and proper care and precaution to
guard against injury either to the public generally or to an

i ndi vidual in-particular, which, having regard to all the

ci rcunst ances out of which the charge has arisen it was the

i mperative duty of the accused person to have adopt ed.

8. The distinction has been very aptly pointed out by
Hol l oway J. in these words:

"’ Cul pabl e rashness is acting with the

consci ousness that the m schi evous and
illegal consequences may follow, but with the
hope that they will not, and often with the
belief that the actor has taken sufficient
precautions to prevent their happeni ng. The
imputability arises fromacting despite the
consci ousness. Cul pabl e negligence is acting
wi t hout the consciousness that the illegal and
m schi evous effect will follow but In

ci rcunmst ances whi ch show that the actor has
not exercised the caution incunmbent upon
himand that if he had, he would have had

the consci ousness. The inputability arises
fromthe negligence of the civic duty of
circunspection.” (See In re: N danorti
Nagabhusanam 7 Mad. H C. R 119)

9. Vehi cul ar accidents resulting in deaths and injuries are
spiraling.
10. The Editorial under the heading "Road Traffic Injuries &

fatalities in India \026 a nodern epidem c" in Indian J. Med. Res.

123, January 2006 contains some interesting observations.
The rel evant portions read as foll ows:

"The United Nations General Assenbly

adopted a resolution on road safety on October
26, 2005 which invites Menber States to

i mpl ement the recommendati ons of the Wrld
Report on Road Traffic Injury Prevention; to
participate in the first United Nations G oba
Road Safety Wek; and to recognize the third
Sunday in Novenmber of every year as the Wrld
Day of Renenbrance for Road Traffic Victins'.
This resolution follows the publication of The
Worl d Report on Road Traffic Injury Prevention
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by the Wirld Health Organization in 2004. This
report highlights the fact that all over the world
wor ki ng age people are nore likely to suffer
hospi tal i zati on, pernmanent disability and death
due to road traffic injuries than nost ot her

di seases. The situation in India is not very
different.

About 82,000 persons were killed on

I ndi an roads in 2002. Oficial statistics
regarding serious injuries are not reliable as
they underestimate the actual nunber, but it

is estimated that the nunber of people
hospitalized nay be 15-20 tines the nunber
killed. In a do-nothing scenario, it is possible
that India will have 1, 20,000 - 1,30,000 road
traffic fatalitiesin the year 2008 and possibly
1, 50,000 - 1, 75,000 in 2015. Qur wvision

shoul d aim at reducing the fatalities to |ess
than 1,00,000 in the short term (2008) and

| ess than 70,000 in the long term (2015).

XXX XXX XXX
Saf ety neasures for the near future
XXX XXX XXX

Mot or vehicl e occupants: (i) Enforcenent

of seatbelt use |laws countryw de; (ii)
restricting travel in front seat of cars by
children has the potential of reducing injuries
dramatically; and (iii) bus and truck occupant
injuries, fatalities, and injuries caused to
ot her road users can be reduced significantly
by enforcing strict observance of speed limt
regul ati ons on hi ghways. Ensuring that bus
timetabl es and truck novement schedul es

make it possible for drivers to observe speed
limts with ease. Random speed checki ng on

hi ghways woul d hel p ensure such neasures.

XXX XXX XXX

Road safety strategies - Long term

Traffic calmng and speed control: (i)

Aimat inplenenting speed control and traffic
cal m ng measures in all urban areas and at
appropriate locations on rural highways by
altering road design, vehicle nonitoring
through intelligent transport systems, and
vehi cl e design by the year 2015. This neasure
is likely to give us the maxi num savings in
terms of lives and serious injuries; and (ii)
segregated | anes for vul nerable road users

and buses in urban areas. Non-notorized
transport and buses nust be provided
segregated | anes on all major arterial roads in
urban areas. India specific designs need to be
devel oped and phase wi se inpl enentation

pl ans drawn up for all cities.

XXX XXX XXX
Vehicle safely: (i) Al vehicles sold in

I ndi a shoul d neet internationa

crashwort hi ness standards by 2010; (ii) al

buses and trucks shoul d nmeet pedestrian

i mpact standards by 2010; (iii) all urban
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buses to have | ow floors and automatic

cl osing doors; (iv) crashworthiness standards
must be devel oped for all indigenous vehicles
by 2010 and i npl emented by 2012; (v)
installation of Intelligent Transport Systens
(ITS) and ot her nodern safety devices for
assisting and controlling drivers; and (vi)
driving under the influence of al cohol and
other drugs. Along termstrategy to reduce
drinking and driving incidence to | ess than 10
per cent of all crashes needs to be drawn up
for the next 10 yr. Sensitization of the public
to the extent of the problem Institution of
random r oadbl ocks and checki ng on urban

roads and rural highways. Ignition interlock
on cars."

11. In "A obal Road Safety" certain revealing data have al so
been provided.” They read as follows: -

"THE COM NG PLAGUE OF ROAD TRAFFI C
I NJURI ES: A PREVENTABLE BURDEN FOR
RI CH AND POOR COUNTRI ES".

12. Almost 1.2/nmillion people are killed each year and 20-50
mllion are injured or disabled, nost people are unaware that
road traffic injuries are a | eadi ng cause of ‘death and disability.

13. I n devel opi ng countries, death rates from vehicle crashes
are rising, and disproportionately high in relation to the
nunber of crashes. According to a report published in 2000

\ 025 Devel opi ng and transitional countries cunulatively
represent over 85 percent of all road traffic deaths

\ 025 Kenya has nearly 2,000 fatalities per 10,000 crashes.

Vi et nam has over 3,000 fatalities per 10,000 crashes.

\025 44% of all road traffic deaths occur in the Asia/Pacific
area, which only has 16 % of the total nunber of notor
vehi cl es.

\025 At 71,495 and 59,927 total deaths, China and India,
respectively, had the highest nunmber of road fatalities in the
world in 1995. -

\ 025 Pedestrian deaths represent 62 %of all traffic fatalities
in Lebanon. In nost devel opi ng countries vul nerabl e road
users, including pedestrians, bicycle and notor cycle riders,
account for the majority of all fatalities.

\ 025 Eastern European countries represent 6% of notor

vehicl es, but 11% of crash fatalities worl dw de.

\ 025 The Latin Anerical/ Cari bbean region has the second

hi ghest crash costs behind Asia.

14. As vehicle use in devel opi ng countries are‘increasing,
road traffic injuries are expected to becone the third | eading
cause of death and disability worldw de by 2020. In devel opi ng
countries, each vehicle is much nore lethal than the vehicles
i n devel oped countries, because it nost frequently takes the
lives not of vehicle occupants, but of vul nerable road users:
pedestrians, cyclists. Many devel oping countries are
increasing the rate of notorized vehicle use at up to 18% per
year. In India, for exanple, there has been a 23%increase in
the nunber of vehicles from 1990-1999 and a 60-fold increase
is predicted by 2050.

15. The human toll in such accidents is tragic. Survivors and
famly menbers are affected not only by an i medi ate death
or disability, but also lifetine psychol ogi cal and physica
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suffering. Crashes often result in orphans, and sone victims,
as young as infants, spend the rest of their lives with nedica
facilities.

ECONOM C | MPACT

16. In addition to the devastating human toll, the economc
i npact of road crashes is also enornous. Many of those

injured or killed are wage earners, leaving fanmilies destitute
and wi t hout neans of support. Loss of wages, property

damage, and other factors affected by road traffic crashes
represented 4.6% of the gross national product of the United
States in 1994. |n devel oping countries, road traffic crashes
represent 3-5% of the GNP. ' The estinmated annual cost of road
traffic crashes in developing countries exceeds $100 billion
(US). This anpbunts to nearly double the total conbi ned

devel opnent assi stance these countries receive every year
frombilateral and nulti-Iateral government organizations.

A obal ly, 'the esti mated annual costs of road crashes are 500
billion (US)

TH' S PROBLEM | S PREVENTABLE

17. We have the tool s needed to conmbat this epidemic. In the
devel oped nations, /proven net hods such as enforcenent of

| aws regardi ng driving under the influence of al cohol or drugs,
reducing speed limts, and requiring seat belts and restraints
have shown significant reduction intraffic fatalities. Road
desi gn and road environnent, vehicle design, and road safety
standards are al so strategies that successfully address traffic
safety. For maxi numinpact of RTlI's, a systens approach

with multiple, scientifically proven prevention techni ques nust
be enpl oyed. Educati on al one has been shown to be | ess
effective, and often ineffective.

18. Proven interventions for devel oped countries require
research, nodification, and testing for devel opi ng countries.
For exanpl e, devel oping countries face poorly designed and
mai nt ai ned roadways, unsafe vehicles, drivers under the

i nfluence of drugs or al cohol, |ack of national policies, and
i nadequat e enforcenent. Success will require significant new
resources supported by sustained political conmmtnent.

19. When the factual scenario of the present case is

anal ysed, it is crystal clear that the appropriate conviction
woul d be under Section 304 A IPC and not Section 304 Part 11

| PC. Conviction is accordingly altered. The maxi mum sent ence
whi ch can be inposed for of fence puni shabl e under. Section
304A is two years with fine or with both. The custodia
sentence, therefore, is reduced to the maximumi.e: -two years.

20. It is contended by the | earned counsel for the State that
in a case of this nature two years sentence is grossly

i nadequate. There is substance in this subm ssion considering
the increasing nunber of vehicular accidents resulting in

deat h of |arge nunber of innocent persons. It is for the

| egislature to provide for an appropriate sentence. But the
statute presently provides for a maxi num sentence of two

years.

21. The appeal is allowed to the aforesai d extent.




