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Bhan, J.

| have carefully gone throughthe judgnent proposed by ny | earned
brother. | agree with himthat the 4th plaintiff appellant is entitled to the
specific performance of the agreement dated 8.9.1966 entered into by her
with defendant Nos.1 and 2 for sale of Flat No. 71 on the 7th floor of the
bui | di ng known as "Divya Prabha" situated at-No. 12 A, Foreshore Road,
Bonbay. | amalso in agreement with termNos. (iii), (iv), (v) and (vi)
i mposed and set out by ny brother in thelast paragraph of his judgnment.
But after giving considerabl e thought ~and with due deference and respect |
am unabl e to pursued nyself to agree to the proposed term (ii) wherein the
4th plaintiff has been fastened with the liability to pay an additional sum of
Rs. 40 | akhs over and above the paynent already nmade as condition
precedent to the execution of the sale deed in her favour in pursuance to the
agreement to sell

In ny viewshe is entitled to get the sale deed executed in her favour
on paynment of the sumnentioned in the agreenment to sell (already paid and
bal ance, if any) plus the anount she becones |liable to pay under term (iv)
and first portion of term (v) for conpletion of building in case the appellant
agrees to get the building conpleted from 7th respondent on paynment of the
prevailing market rates as per nutual agreenent.

Reasons as to why termNo. (ii) requiring the 4th plaintiff-appellant to
pay the sumof Rs. 40 |lacs and consequent term (vii) should not inposed are:

Section 20 of the Specific Relief Act, 1963 provides that relief of the
specific performance lies in the discretion of the Court andthe Court is not
bound to grant such relief nerely because it is lawful to do so. The
di scretion cannot be exercised arbitrarily. It has to be exercised in a sound
and reasonabl e nanner guided by judicial principles. Sub-Section (2)
enuner ates the circunstances in which the Court may exercise its discretion
in not granting the decree of specific performance; sub-section (3) gives
gui del i nes for proper exercise of the discretion in decreeing the relief of
specific performance; and sub-section (4) does away with the requirenent of
nmutuality as a condition for grant of relief of specific performance. The
ci rcunst ances enunerated in sub-sections (2) and (3) are not exhausti ve.

Grant of relief of specific performance being discretionary, it cannot
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be clained as a matter of right. It is governed by sound judicial principles
and one of the forenbst principle is that the Court should be satisfied that
circunstances are such that it is equitable to grant the relief of specific
performance of the contract. Under this principle one of the questions

whi ch has been considered at times by the Courts is: as to whether due to
delay in the grant of decree and the escal ation of prices of the real estate

during the period is a ground to deny the relief of specific performance. It
has repeatedly been held that per se the delay or the escalation of price is no
ground to deny the relief of specific performance. 1In certain cases the

Courts in equity and to mtigate the hardship to the vendor have directed the
vendee to pay further conpensatory amount. But this is not a principle of

uni versal application. 1t would depend upon the facts and circunstances of
each case

Al t hough facts have been succinctly brought about by my | earned
brother but it woul d be necessary for me to recapitulate a few facts.

Respondent No. 1 sometine in February, 1962 advertised in
newspapers thereby calling upon the public to apply for flats in the building
sought to be constructed and naned as "Divya Prabha". Various agreenents
wi th bonafide flat purchasers were entered into during that tinme. The
appellant simlarly entered into an agreenent for the purchase of Flat No. 71
(7th Floor). The consideration anmount to be paid by the appellant was Rs.
60, 000/-. The building was to be conpl eted and possession of flats was to
be handed over on 30.6.1969. On 27.6.1969 Bonbay Muini ci pa
Corporation (for short "the BMC') served notices on the | essees thereby
term nating the | ease of the plot of land on-which "Di vya Prabha" was
constructed. The notices, inter alia, clained that the term nation was done as
the | essees have conmitted defaults in paynent of the |ease rent and have
al so violated other terns of thelease. The stage of the construction of
"Divya Prabha’ at that tinme was inconplete. At this point, it is gernmane to
poi nt out that subsequent to 1969 the construction of the building was again
resuned on or around 1998 which continued till 1999. " The building is still
i nconpl et e.

On 30th July, 1969, the appellant along with 7 other simlar purchasers
instituted a suit for specific performance of their flat purchase agreenents.
However, when the suit was finally adjudicated upon by the |earned single
Judge of the Bonmbay Hi gh Court (as trial Court on original side), all the
plaintiffs except plaintiff No. 4 (appellant herein) and plaintiff No. 7 had
settled their disputes with defendants-respondent Nos. 1 and 2. The Tria
court inits order dated 23.3.1981 cane to factual conclusionthat the
appel | ant had al ways been and is ready and willing to carry out her part of
the agreenment. The agreenent was still valid and subsisting and Defendant
No. 1 had committed breach of the agreenent. Trial Court did not grant the
specific performance of the agreement for the reasons that a Court ought not
to grant a decree of specific performance in circunstances when the | ease of
the Iand on which the building stood term nated and the building was
i nconpl et e.

Appel lant along with plaintiff No. 7 preferred an appeal before the
Di vi si on Bench of the Bombay Hi gh Court. During the pendency of the
appeal plaintiff No. 7 also entered into a settlenent with the defendant No.
1. Appeal filed by appellant was di sm ssed on 15.7.1987.  Appellate Court
reasoned that the decree of specific performance could not be granted as the
| ease was yet to be secured fromthe Corporation; building plans were to be
revived; and the entire building was to be conpl eted before possessi on of
the conpleted flat could be handed over to the appellant. It was held that in
the circunmstances the relief of the specific performance could not be
granted. Thereafter, the appellant approached this Court in appeal by way of
speci al |eave petition which was granted.

It was brought to the notice of this Court, which fact is noted in the
order dated 28.7.1999, that the building known as "Divya Prabha" had been
sol d by respondent Nos. 1 and 2 in favour of someone else. The Court
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directed the respondents to place on record the docunents show ng t he

sal es/ assignnents of the said building or the respondents’ rights therein
Subsequent purchaser of the building Ms Gaurva Overseas Pvt. Ltd. was
thereafter added as Respondent No. 7. State of Mharashtra was added as
Respondent No. 8.

Anot her fact which needs to be nmentioned is that the Governnent of
Mahar ashtra pronul gated an ordi nance thereby anmendi ng Section 91B of the
Munbai Muni ci pal Corporation Act. The said ordinance nakes it |awful for
the State Government to | ease afresh to the Munbai Muini ci pal Corporation
of any land specified in Schedule Wfor a termnot exceeding 30 years.
Counsel appearing for the BMC on 27.2.2002 nade a statenent before this
Court that BMC now has a right to grant |ease and revise the building plans
of "Divya Prabha". The |ease and the revised plan, on an application filed,
can be granted providedthe conditions |aid down are fulfilled.

Anot her fact which needs to be noticed is that the parties during the
pendency of the appeal tried to cone to an am cable settlement of their
di spute. 'Respondents offered to pay a sumof Rs. 60 | akhs to conpensate
the appellant inlieu of the specific performance of the agreement. The
counsel for the respondents had taken the stand that the market value of the
flat as on today was Rs. 1.80 crores and the appellant was prepared to accept
a sumof Rs. 1.50 crores by way of damages. He later on scaled down the
demand to Rs. 1.20 or 1.25 crores which was not acceptable to the
respondents.

It is well-settled that in cases of contract for sale of inmmovable
property the grant of relief of specific perfornmance is a rule and its refusal an
exception based on wvalid and cogent grounds. = Further, the defendant cannot
take advantage of his own wong and then plead that decree for specific
performance would be an unfair advantage to the plaintiff.

My | earned brother has already enunerated the reasons with which
agree that the appellant in the circunstances of the case is entitled to the
speci fic performance of the agreement irrespective of the fact that certain
perm ssions are required to be taken fromthe Governnent authorities for
conpleting the building. | need not re-enphasis the sane. The appell ant
had cone to the Court for seeking specific perfornmance of an agreenent
promptly. The Trial Court as well as the appellate Court have recorded a
finding that the appellant was ready and willing, at'the time of filing of the
suit as well as later, to performher part of the agreement and it was the
def endants who were not prepared to performtheir part of the contract. The
appeal has been pending in this Court for the |last 15 years. Delay by itself
due to pendency of the suit/appeal in the courts is no ground to refuse the
relief of specific performance unless certain conpelling circunstances are
brought on record to take a view to the contrary.

Escal ation of price during the period may be a rel evant consideration

under certain circunstances for either refusing to grant the decree of
specific performance or for decreeing the specific performance with a
direction to the plaintiff to pay an additional anpbunt to the defendant and
conpensate him It would depend on the facts and circunstances of each
case.

In Gobind RamVs. G an Chand, 2000 (7) SCC 548, this Court did

grant an additional anmount by way of conpensation to be paid to the vendee.
In the said case the vendor who was appellant had agreed to sell the disputed
property situated at Lajpat Nagar 1V, New Del hi, for a consideration of Rs.
16,000/ - to the vendee, who was the respondent on 24.1.1973. A sum of Rs.
1,000/ - was paid as earnest noney. As the appellant did not execute the sale
deed in spite of the tine granted, the respondent filed the suit for specific
performance of the contract which was decreed. |nmrediately, on the decree

of the suit the respondent deposited a sumof Rs. 15,000/- in the trial Court.
The vendee filed the appeal in the Hi gh Court which was disn ssed.

However, to mitigate the hardship to the appellant and as the respondent
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agreed to pay nore sum the Hi gh Court directed the respondent to deposit a
further sumof Rs. 1,00,000/- which was to be released to the vendor on

gi ving possession of the suit property. The said sumwas al so deposited in
the Registry of the Hi gh Court. The vendor cane up in an appeal before
this Court by way of special |eave petition. Seni or counsel who appeared
for the vendor offered to pay a sumof Rs. 1,16,000/- to the vendee to cance
the contract and get out of the decree. The vendee after his appearance in
this Court offered another sumof Rs. 50,000/- so as to make the tota

consi deration of Rs. 1,50,000/-. This Court cane to the conclusion that the
vendor was trying to wiggle out of the contract due to escalation in prices of
real estate properties and therefore under circunstances the vendor is
entitled to get a decree as he had not taken any undue or unfair advantage
over the appellant. On a concession nade the vendor was directed to deposit
a further sumof Rs. 3 lakhs. The conclusion recorded by this Court in para
9 is:

"I'n view of the above clear finding of the Hi gh
Court that the appellant tried to wiggle out of the
contract between the parties because of escal ation
in prices of real estate properties, we hold that the
respondent is entitled to get a decree as he has not
taken any undue or unfair advantage over the
appellant. It wll ‘'be inequitable and unjust at this
point of time to deny the decree to the respondent
after two courts bel ow have decided in favour of
the respondent. Wile coning to the above
concl usi on we have also taken note of ‘the fact that
the respondent deposited the bal ance of the
consideration in the trial court and al so the anount
in the High Court, as directed. On the other hand
the appellant, as held by the Hi gh Court, tried to
wriggle out of the contract in view of the
trenendous escal ation of prices of real estate
properties. However, to mitigate the hardship to
the appellant we direct the respondent to deposit a
further sumof Rs. 3,00,000/- within 4 nonths
fromtoday with the Registry of this Court and the
amount shall be kept in short termdeposit in a
nati onal i sed bank. \While giving the above
direction we have taken note of the offer nmade to
us on behal f of the respondent. This anobunt is to
be paid to the appellant on his giving possession of
the suit property to the respondent within 6 nonths
fromthe date of the deposit of the above ampunt.
The appell ant shall also be entitled to w thdraw the
amount al ready deposit in the trial court and the
amount of Rs. 1,00, 000/- which has been kept in
interest-bearing fixed deposit in the Registry of the
H gh Court. "

[ Enpahsi s supplied]

It would be seen fromthe perusal of the judgnent and the findings recorded
by this Court that the ampunt by way of conpensation was ordered to be
paid by the vendee to the vendor on a concessi on nade by the vendee.

In K S. Vidyanadam & Ors. Vs. Vairavan, 1997 (3) SCC 1, this
Court refused to grant the relief of specific performance of the contract due
to escal ation of price because the agreement stipulated that the vendee was
required to purchase the stanp papers, tender the bal ance ampbunt and cal
upon the defendant to execute the sale deed and deliver possession of the
property within a period of six nonths. It was after a |apse of 2-1/2 years
that the proposed vendee issued a notice through his advocate to the
proposed vendor -defendant stating that he had al ways been ready and
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willing to performhis part of the contract, requiring the defendants to
execute the sal e deed on paynent of the balance anpbunt. The Court while

taking note of delay in filing the suit by the plaintiff came to the concl usion

that the exercise of discretion vested in the Court may not be exercised in

granting the relief of specific performance because of the escalation in price

and the advantage sought to be taken by the plaintiff by filing the suit at a
bel ated stage though within limtation. It was held:

"In the present case, the case of the defendants is
acceptable. In the agreement of sale there is no
reference to the existence of any tenant in the
building. No letter or notice was issued by the
plaintiff to the defendants calling upon themto get
the tenant vacated and get the sale deed executed
until he issued the suit notice on 11.7.1981. From
15.12.1978 till 11.7.1981, i.e., for a period of nore
than 2-1/2 years, the plaintiff was sitting quiet

wi t hout taking any steps to performhis part of the
contract ‘under the agreenent.” It is thus not a case
of mere delay. It is a case of total inaction on the
part of the plaintiff for 2-1/2 years in clear
violation of the terns of agreenent which required
himto pay the bal ance, purchase the stanmp papers
and then ask for execution of sale deed within six
nonths. Further, the delay is coupled with
substantial rise in prices accordingto defendants,
three tines between the date of agreenment and

the date of suit notice. They delay has brought
about a situation where it would be inequitable to
give the relief of specific performance to the
plaintiff."

In V.Pechimuthu Vs. Gowrammal, 2001 (7) SCC 617, it was held that
rise in price of the and agreed to be conveyed nmay be a relevant factor in
denying relief of specific perfornmance where the Court i s considering
whet her or not to grant a decree for specific perfornmance for the first tine.

It would be seen in none of the above noted cases this Court has laid
an absolute rule that the proposed vendee would be required to conpensate
the proposed vendor for the escal ation of price of the | and and buil di ng
during the pendency of the proceeding in Court at different |evel.

The appel | ant has al ways been ready and willing to performher part
of contract at all stages. She has not taken any advantage of her own w ong.
The appellant is in no way responsible for the delay at any stage of the
proceeding. It is the respondents who have al ways been and are trying to
wiggle out of the contract. The respondents cannot' take advantage of their
own wong and then plead that the grant of decree of specific performance
woul d anmount to an unfair advantage to the appellant.

Requiring the appellant to pay further sum of  Rs. 40 Lakhs
woul d/ may anobunt to frustrating the agreenent itself as the appellant may
not be in a position to pay the sumof Rs. 40 | akhs. Respective counsel for
the parties had quoted the figure of a particular sumwhich could be paid to
the appellant in lieu of avoiding the decree of specific perfornmance. The
appel I ant had not nmade an offer to pay any additional sum over and above
the quoted price to sell by way of conpensation. It does not indicate the

financial position of the appellant to pay the additional sumof Rs. 40 |akhs.

Wth due respect, in ny view, it would be unfair to grant the decree of
specific performance by one hand and take it back by the other

For the reasons stated above, | amof the view that the appellant is
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sentitled to the specific performance of agreenment to sell the flat No. 71 on
7th floor of Divya Prabha Building on the price nentioned in the agreenent

to sell which would be subject to the terns (iii), (iv), (v) and (vi) of the |ast
par agraph of the judgnment of my |earned brother. There would be no order

as to costs.

J.
( Ashok Bhan)

May 10, 2002




