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ACT:

Customs Tariff ~ Act, 1975: Chapters 28 & 29 & Headi ngs
39.01/06 and 38.01/19(6)-"Pl ast z. ci zer's not ot herw se
specified"-Interpretation of-"Sancticizer 429"-Levy of duty
on- Not separately defined chemni cal conmpounds.

Statutory Interpretation-Custons and Excise Statutes-
Tariff entries-How goods are known in the trade and trade
literature-Rel evancy of.

HEADNOTE

The respondents who inported ' Sancti ci zer 429’
contested the levy of duty by the Departnent and filed a
claimfor refund, which was rejected by the Assistant
Col l ector on the ground, that on ted the product was found
to be organic conmpound (easter-type) of col ourless viscose
liquid and as per 7.0.046 should be considered a polyneric
pl asti ci zer.

On  appeal , the Appellate Col | ector— came to  the
conclusion that Chapter 38 of the Custons Tariff Act 1975
was residuary in nature and that if the itemwas not covered
by any other Chapter of the Tariff Act only then it would
fall under the said Chapter. He also found that |inear
pol ysters were covered by CCCN 39.01(E) and that the goods
in question are forned by the condensation of diabasic acid
within dihydric al cohols and wer e simlar to the
pol ycondensati on products of terphthalic acid or adipic acid
with ethanediel covered by the aforesaid CCCN “headings,
whi ch corresponds to 39.01/06 of the Custons Tariff Act,
1975. The Appellate Collector wupheld the decision of the
Assi stant Col | ector.

The respondent appealed to the Custons Excise and Gold
Control Appellate Tribunal which allowed the appeal s taking
the view that plasticizers were not resins, but are added to
resins to inmpart better flexibility of plastic properties to
the latter, that ' Sancticizer 429" is admttedly a
pl asticizer and woul d therefore not have fallen for
classification under Heading No. 39.01/06 of the Custons
Tariff Schedule as it stood before amendnment in 1978 and
that the product was classifiable
642
under heading 38.01/19(6) of the Tariff Act.
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Di sm ssing the Appeals of the Revenue, this Court,

HELD: 1. As per various technical authorities,
pl asticizers are not resins. These are added to resins to
impart better flexibility or plastic properties to them
These are not plastic materials by thensel ves either. [644H

2. The goods under reference in the instant case, are
not simlar to resol s or pol ysi obut yl enes. Thei r
classification under Heading 39.01/06 of the Custons Tariff
Act, 1975, prior to and even after its amendnent in 1978,
should not be applicable. Not being separately defined
chem cal conpounds, these would also not fall wi thin Chapter
28 or 29 of the Act. Since these are not specified el sewhere
their appropriate classification wuld be under Headi ng No.
38.01/19(6) as "Plasticizers, not elsewhere specified"

[ 645C]
3. In these matters howa good is known in the trade
and treated in the trade literature is relevant and

significant and often decisive factor. [645D0

"Encycl opaedi a of Chenical Technol ogy" 3rd Edition page
111 referred to.

Bhor Industries Ltd. v.  Collector of Custons, Bonbay,
[1984] 18 E.L.T. 521 and Collector of Custons, Bonbay v.
Bhor Industries Ltd. and another, [1985] 21 EL.T. 291
approved.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI.ON: Civil Appeal Nos. 392-95
of 1988.

Appeal under Section 130E(b) of the Central Excise and
Salt Act, 1944 from the order dated 15.12.1986 of the
Custonms Excise and Gold (Control)-Appellate Tribunal, New
Del hi in Appeal Nos. C/ 2130 to 2132/86-C & 1027/83 and order
No. 757-760/ 86.

B. Datta, ASG Ms. Indira Sawhney and P. Parnmeshwar an
for the Petitioners.

The Judgnent of the Court was delivered by

SABYASACHI MUKHARJI, J. These appeal s under Section
643
130E(b) of the Custons Act 1962 (hereinafter called the Act)
are against the order dated 15th Decenber, 1986 passed by
the Custons, Excise and Gold (Control, Appellate Tribuna
(hereinafter called CEGAT). These appeals-are related to a
di spute regarding the duty of custom inposed on the
respondent. The departnent had |evied duty on the product
known as ' Sancticizer 429 inported by the respondent. The
respondent had contested this duty and filed a claimfor the
refund. The Assistant Collector of Custons rejected this
claim The Assistant Collector on test found it to be
organi ¢ conpound (easter-type) inform of colourless viscose
liquid and as per 7.0.046m shoul d be consi dered as polyneric
pl asticizer. The Appellate Collector found that Chapter 38
of the Custons Tariff Act, 1975 was residuary in nature.
According to him if the itemwas not covered by any other
chapter of the Custons Tariff Act, 1975 then it would fal
under Chapter 38. The Appellate Collector further found that
linear polysters were covered by CCCN 39.01(E). The
Appel |l ate Coll ector held that the inmpugned goods are fornmed
by the condensation of diabasic acid wthin dihydric
al cohols and were simlar to the poly condensation product
of terphthalic acid or Adipic acid with ethanediel covered
by above nentioned CCCN headi ngs. The Appellate Coll ector
held this CCCN headings corresponds to 39.01/06 of the
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Custons Tariff Act, 1975. The Appellate Collector upheld the
deci si on of the Assistant Col l ector. The r espondent
chal l enged the aforesaid order of the Appellate Collector
before the Tribunal. The Tribunal allowed the appeals
relying on the two decisions of the Tribunal one being Bhor
Industries Ltd. v. Collector of Custons, Bonbay, [1984] 18
E.L.T. 521 and the other Collector of Custons, Bonbay v.
Bhor Industries Ltd. and another, [1985] 21 E.L.T. 291. The
Tribunal was of the view that the product was classifiable
under the heading 38.01/19(6) of the Customs Tariff Act. The
decision of the Tribunal was later on followed by the
subsequent decision referred to herei nbefore.

In Bhor Industries Ltd. v. Collector of Custons, Bonbay
(supra), the Tribunal observed that these are ordinarily
liquids and, in rare .instances, solids, as sinple high
boiling solvents for the polymers. These are neither resins
nor do they seemto be plastic materials; on the other hand,
these are added to resins to \inpart better flexibility or
pl astic properties “to them It was further observed that
there was no evidence had been produced before the Tribuna
to show that Sancticizer was a resin or plastic material as
defined in Explanatory Notes to CCCN It was neither
simlar to resols or polysiobutylene to attract the m schief
of Note 2(c) to Chapter 39 nor a separately defined Chem ca
Conpound so as to fall within Chapters 28 or 29 of
644
Custons Tariff Act, 1975. Hence, it~ was classifiable not
under Heading 39.01/06 as it stood before its anendment in
1978 but under 38.01/19(6) of Customs Tariff ‘Act, 1975 as
"plasticizer, not el sewhere specified"

The Tribunal in its decision considered the technica
|eaflet on the product. Sancticizer 429 was described as a
medi um hi gh ol ecul ar pol yester plasticizer nade from a
glycol reacted with a dibasic acid. Among the properties
clainmed for the product are good low tenperature
flexibility, excellent electrical ~properties, outstanding
mgration resistance, humidity, stability and resistance to
oil and solvant extraction. It is said to be an‘excellent
pl asticizer for making oil-resistant high tenperature PVC
wire and cabl e compounds. It is also stated to be useful for
pl asticizing ethyl cel I ul ose, m trocel | ul ose, acrylic
caul ki ng conpunds, and adhesive systens based upon pol yvi nyl
accetate, styrene-butadiene, and acrylic |latices. Reference
was also made to Kirk-othner’'s "Encycl opaedia of Chemica
Technol ogy" 3rd edition page 111, where it was observed as
fol | ows:

"A plasticizer is incorporated in.a material to

i ncrease its wor kabi lity, flexibility, or
distensibility. Addition of a plasticizer’ my
| ower the nelt viscosity, t he second- or der

transition tenperature, or the elastic nodul us of
the plastic. For effectiveness wth polyneric
materials, a plasticizer needs to be initially
mxed with the polyner either by dissolution of
the resin in the plasticizer or the plasticizer in
the resin, by heat or dissolving both in a comobn
sol vent and subsequent evaporation of the solvent.
In "Plastics materials" (4th edition, page 80),
J.A. Brydson refers to plasticizers-ordinarily
liquids and in rare instances solids-as sinply
hi gh boiling solvents for the polyner. The action
is explained by saying that plasticizer nolecul es
i nsert thensel ves bet ween pol ymer nol ecul es
reduci ng but not elimnating pol yner - pol yner
contacts and generating additional free voluneg;
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al so as sonme interaction between polyners and
pl asticizers off setting the spacing effect; or
both."

The Tribunal canme to the conclusion that plasticizers
were not resins; these are added to resins to inpart better
flexibility or plastic properties to the latter. Nor did
they seem to be plastic nmaterials by thenselves. The
Tri bunal found that Sancticizer 429 which is admtedly a

pl asticizer would, t her ef ore, not have fallen for
classification
645

under Heading No. 39.01/06 of the Custons Tariff Schedul e as
it stood prior to its anendnent in 1978.

The said reasoning was reiterated by the Tribunal in
the decision of Collector  of Custons, Bombay v. Bhor
Industries Ltd. and another. . There, the Tribunal observed
that as per various technical authorities, plasticizers are
not resins. Rather, these are added to resins to inpart
better flexibility ~or plastic properties to them These are
not plastic naterials by thenselves either. Further, goods
under reference are not simlar to resol s or
pol ysi obutyl enes. Therefore, their classification under
Headi ng 30.01/106 of ‘the Custons Tariff Act, 1975, prior to
and even after its anmendnent in 1978, should not be
applicable. Furthernore, not being separately defined
chemi cal conmpounds, these would also not fall within Chapter
28 or 29 of the Act. Since these are not specified
el sewhere, their appropriate classification wuld be under
Headi ng No. 39.01/19(6) as "Plasticizers, not elsewhere
speci fied".

It is well-settled in these matters how a good i s known
in the trade and treated in the trade literature is relevant
and significant and often decisive factor.

In that view of the matter, the Tribunal was right in
the view it took. These appeals fail and are accordingly
di sm ssed
N. V. K Appeal s di sm ssed
646




