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The following Order of the Court was delivered

Thi s appeal under Section 116A of the Representation of the People Act,
1951 (RPA, 1951 - for short) deserves to be placed for hearing before a
Constitution Bench for the reasons stated hereunder

No. 14 Kut huparanba Legi sl ative Assenbly Constituency went to polls on 10th
May, 2001. The respondent was decl ared el ected. The appellant lost in the
el ecti on.

The undi sputed facts are that vide judgment dated 9th April, 1997 passed by
Judicial Mgistrate First C ass, Kuthuparanba (Annexure P1), the respondent
was held guilty of offences punishable under Sections 143,148, 447, 353,
427, all read with 149 | PC and al so under Section 3(2)(e) of the Prevention
of Damage to Property Act, 1984 read with 149 | PC and sentenced to severa
terns of inprisonment. All the sentences were directed to run
consecutively. The total termof inprisonnent which the accused was
required to undergo was of 29 nmonths though individually the term of

i mprisonnent awarded for each of the several offences was | ess than two
years. The respondent preferred an appeal |aying challenge to the
conviction and the sentences passed on-him Vide the judgnent dated 25th
July, 2001, the Court of Sessions upheld the conviction and the sentences
passed on the respondent but subject to the nodification that the
substantive sentences of inprisonment passed by the Trial Court were nade
to run concurrently (instead of consecutively). Thus, undisputedly, on the
date of his election, the respondent was a convict sentenced to the term of
29 nonths’ inprisonment passed by the Trial Court.

The appellant filed an election petition putting in issue the respondent’s
el ection, under Section 100(1)(a) of RPA, 1951. The election petition cane
to be decided on 5.10.2001 before which date the crim nal appeal preferred
by the respondent had stood decided. The | earned desi gnated El ection Judge
of the Hi gh Court, by the inmpugned judgment, directed the election petition
to be dismssed fornming an opinion that the verdict of guilt and the
sentence passed in the crimnal appeal had w ped out the verdict of guilt
and the sentences of inprisonnent passed by the Trial Court and as the
total termof inprisonment awarded by the Appellate Court was for |ess than
two years, in view of the sentences having been made to run concurrently,
the disqualification too had stood w ped out. The | earned desi gnated

El ecti on Judge has pl aced reliance on the decisions of this Court in Vidya
Charan Shukla v. Purshottam Lal Kaushik, [1981] 2 SCC 84 and Manni Lal v.
Parmai Lal, [1970] 2 SCC 162.

In Manni Lal’'s case (supra), a two-Judges Bench of this Court took the view
that setting aside of the conviction and sentence in appeal has the effect
of w ping out retrospectively the disqualification. Manni Lal’s case was
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foll owed by three-Judges Bench in Vidya Charan Shukla's case on the
principle of stare decisis. The | earned Judges noted that correctness of
the decision in Manni Lal’'s case was not disputed before them Thus the
view of the | aw taken by two-Judges Bench in Manni Lal’s case was affirmed
by three-Judges Bench in Vidya Charan Shukl a's case.

W have some reservations about the correctness of the view taken in Mann
Lal’s case and Vidya Charan Shukla's case. As per Article 191 of the
Constitution, a person shall be disqualified for being chosen as, and for
bei ng, a menber of the Legislative Assenbly if he is so disqualified by or
under any |aw made by the Parliament. The rel evant part of Section 8 of
RPA, 1951 provides that a person convicted of any of fence and sentenced to
i mprisonnent for not less than two years shall be disqualified fromthe
dal e of such conviction and shall continue to be disqualified for a further
peri od of six years since his release. The disqualification or want of
gqualification to be chosento fill the seat is to be fixed by reference to
the date of election of the returned candidate within the neaning of C ause
(a) of sub-Section (1) of Section 100 of the RPA. The proposition that the
candi dat e, though di'squalified on the date of his being chosen, would
becorme qualified by reference to subsequent event which may happen during
the pendency of an election petition-is, in our hunble opinion, open to
qguesti on.

The ot her controversy centres around the interpretation of sub-Section (3)
of Section 8 of the RPA, 1951. According to the appellant, the severa
sentences passed on a person on his being convicted may be individually

l ess than two years each but in view of the Court having directed the
sentences of inprisonment to run consecutively, the convict would come out
of the prison only after serving out the total termof inprisonnment which
being two years or nore, the disqualification wuld be attracted. It was

al so submitted that even if the sentences arc nmade to run concurrently yet
it is the total termof inprisonment which should be taken into account for
fulfilling the object sought to be achi eved by the disqualification
provision. On the other hand, it was submtted on behalf of the respondent,
that whet her consecutive or concurrent, it is the termof inprisonnent for
each individual offence which is relevant and nust govern the applicability
of the disqualification provision, Whatever be the total term of

i mprisonnent, if the individual term of substantive inprisonnent in respect
of any one out of the several offences found proved is not two years or
nore, sub-Section (3) of Section 8 of RPA is not attracted, is the

subm ssi on on behal f of respondent. Reliance has been placed on a decision
by the Election Petitions Conm ssion, UP in Bashir Ahmed v. Aphtar. Hussain
Khan deci ded on 26.8.1937 and reported as 2 Indian Election Cases 341
wherein, interpreting Section 69(i)(e) of Governnment of India Act, 1935 the
Comm ssion has taken the view that the word "of fence" used in singular
cannot be read in plural as "offence"

As to the first question, as already said, we have sone reservati on about
the correctness of the view taken in Vidya Charan Shukla and Manni Lal’s
cases and the forner being a three-Judges Bench decision, the issue
deserves to be dealt with by Constitution Bench. As-to the second question
there is no decided case of this Court avail able and the issue being of far
reaching inplications, an authoritative pronouncenent by a Constitution
Bench woul d be conducive to justice and would settle the | aw

Let the matter be placed before Hon' ble the Chief Justice of India for
constituting an appropriate Bench for hearing the appeal




