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ACT:

Industrial Dispute-Medical, benefit-Conpany’s Schene for
Calcutta enployees whether applicable to WMdras region-
Gratuity-Qualifying period for worknen guilty of m sconduct-
Whet her gratuity should be payable to worknen guilty of
vi ol ence, riotous behaviour etc.

HEADNOTE:
An industrial dispute between the appellant conpany and its
workmen relating,. inter alia, to bonus, nedical benefits

anti gratuity was, referred by the State GCovernnent of.
Madras on April 6, 1965 to the [Industrial — Tribunal for
adj udi cati on. The. Tribunal awarded bonus at 20 % of the
consol i dat ed wages as provided in the Paynment of Bonus Act,
1965. As to medical benefit& the Tribunal diverted that the
conpany shoul d pay the- cost of nedicines prescribed by the
conpany’s doctor and the full cost of hospitalisation  when
it was. reconanded by the conpany’s doctor. The Tribuna
nodi fied, the conpany’ & gratuity scheme in accordance wth
the worknen’s demands. The company appealed to, this Court
agai nst the award The question of bonus had to be
considered, in, the light of this Courts decision in /Japan
Tradi ng, Conpany’'s |aw. On the question. of medi ca
benefits the Court had to consider whether the conpany’s
schenme for its Calcutta enmployees could be extended to
Madras Region. 1In regard to gratuity the main questions for
consideration were as, to, the qualifying, period for-
paynent of gratuity to worknen who were guilty of
m sconduct, and whether gratuity should be payable for
wor knmen whose

m sconduct consi sted of violence, riotous behaviour etc.
HELD: (i) In Viewof this Court’s decision in Jalian
Tradi ng Conpany’s case t he. Paynment of Bonus Act, 1965 was
not applicable in respect of the year in question, and the
bonus payable had to be cal culated in accordance with, the
Full Bench, Formula. The award to that extent therefore had
to be set aside and renanded, to the Tribunal f or
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determ ning the bonus in accordance with the said Fornula
[937 E]

Jal am Trading Co. v. MIIl Mazdoor Union, [1967] 1 SC.R 15,
referred to

(ii) In the appellant conpany’s earlier cases relating to
its Bangal ore, Hyderabad and Keral a Branched this Court had
hel d that the Conpany’'s Calcutta schenme relating to nedica
benefit for its worknen was fair and reasonabl e and had nade
t he said schene applicable to these areas also. No
substantial difference had been shown between these areas
and the Madras region affecting the question of nmedica
benefit. These areas and the no legitimte reason why the
Cal cutta schenme should not be applied to the worknen in the
present case. [The Court framed an ei ght point schene for
nedi cal benefit based on the Calcutta schene] [939 A-940 (]
Remi ngton Rand of India v. The Wrkmen, C. A Nos. 856/68
etc. dt. 10-12-1968, applied.

(iii.) Once the principal, ‘that gratuity is paid to
ensure! good conduct throughout the period that the workman
serves hi's enpl oyer as |aid drown

936

in Calcutta Insurance Co. sone distinction in the matter of
the qualifying period between cases of resignation and
retirement on the one hand and di smissal for m sconduct on
the other beconmes/logically necessary. Such a distinction
cannot legitimately be assailed as unreasonabl e. Simlarly
if the object underlying the schene of gratuity is to secure
i ndustrial harnony ‘and satisfaction anbng worknen it is

i npossi ble to equate cases of death, physical incapacity,
retirement and resignation with cases of ~termnation of
service incurred on account of nisconduct. Besi des, a

longer qualifying period in the latter cases  would ensure
restrai nt against wailful use of violence and force, neglect
etc. [948 H

As laid down in Delhi Cloth & General " MIls case that acts
amounting to msconduct as definedin the standing  orders,
when they are made, or the nodel standing orders, where they
are applicable differ in degree of gravity, nature and their
i mpact on the discipline and the worki ng of the concern, and
that though grave in their nature all of themmy not result
in loss capable of being calculatedin ternms -of noney.
Anongst, them there would be sone which would forthwith
disentitle the worknan fromretaining his enploynment and

justifying his disnissal

For the reasons given in the Delhi Coth & GCeneral Mlls
case it was necessary to nmodify the schene of gratuity and
to add in cl. 5 thereof a proviso that in cases where there
has been term nation of service on account of = an enpl oyee
found guilty of act or acts involving violence against' the
managenent or other enpl oyees or riotous or disorderly be-
havi our in or near the conpany’s prem ses, the conpany woul d
be entitled to forfeit the gratuity which would ot herw se be
payable to the concerned workmen. C ause 5 should also be
nodified so as to introduce therein 15 years continuous
service as the qualifying period for earning gratuity -in

cases when the service of an enpl oyee has been term nated on
account of msconduct and that such gratuity should be
payable at the rate prescribed in cl. 3(d) of the schene.
[948 G 949 D|

Calcutta Insurance Co. Ltd. v. Their Wbrknmen, [1967] 2
S.C.R 596. and Delhi Coth & General MIls Co. Ltd. v. The
Wor knen, [1969] 2 S.C.R 307, applied.

Garnment C eaning Works v. Its Wrknen, [1962] 2 S CR 711

Moti pur Zanmindari (P) Ltd. v. Wrknmen, [1965] 2 L.L.J. 139,
Enpl oyees v. Reserve Bank of India, [1966] 1 S.C R 25, 58,
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Rem ngton Rand of India Ltd. v.’ Their Wrknen, [1968] 1
L.L.J. 542, Remington Rand of India v. The Wrknen, [1968] 1
S.CR 164, 168 and Indian Oxygen & Acetylene Co Ltd. case
[1956] 1 L.L.J. 435, considered.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1551 of 1966.
Appeal by special leave fromthe Award dated February 28,
1966 of the Industrial Tribunal, Madras’in I. D. No. 21 of
1965.
H. R Gokhale and D. N. Gupta, for the appellant.
M K. Ramanurthi, Shyamala Pappu and vi neet Kumar, for
the respondents.
The Judgnent of the Court was delivered by
Shel at, J. On demands for revision of wage-scal es, dearness
al | owance, nedical benefit, bonus for the year 1963-64,
gratuity

937
etc. having been made by the workmen of the appellant-
conpany in its Madras and the other branches in that region
and disputes thereabout having arisen between the conpany
and its said worknen, the CGovernment of Madras referred them
by its notification dated April 6, 1965 for adjudication to
the Industrial Tribunal, Madras. The Tribunal granted sone
and rejected the rest of the denands. Aggri eved by the
award the conpany filed this appeal ~ under ‘special |eave
granted by this Court.
Though the award dealt with a nunber of demands counsel for
the appellant-conpany restricted its challenge agai nst the
award on three subjects only. Consequently, we are,
concerned in this appeal with those three subjects only,
nanmely, bonus for the year 1963-64, nedical benefits and
revision by the Tribunal of the conpany’s existing gratuity
schene.
As regards the bonus, the conpany had already paid to the
wor kmen bonus at the rate of 4 nonths’ basic pay as agai nst
the denmand for the maxi mum bonus cal culated in- accordance
with the Paynent of Bonus Act, 1965, and on consolidated as
agai nst the basic wages. The Tribunal conceded that demand

and granted bonus at 209% of the consolidated wages. In
vi ew, however, of this Court’s decision in Jalan Trading Co.
v. MIIl Mazdoor Union, (1) M. Ramarmurthi for the workman

conceded. that the Act cannot apply in respect of the vyear
in question and that the bonus payable for that year wll

have to be cal cul ated on the basis of the Full Bench Formul a
as approved by this Court. The award to ‘that extent,
therefore, has to be set aside and renanded to the Tribuna

for determining the bonus in accordance with the said
For mul a.

On the question of medical facilities, the workmen s 'denand
is contained in paras 27 to 31 of their statenment of  'claim
filed before the Tribunal according to which the worknmen
wanted the conmpany to reinburse all nedical expenses
i ncurred by them on production of bills therefore. In paras
27 and 28 of the statenment, it was stated that the conpany
had a schene for medical benefit for its workmen at Calcutta
made under the consent award of 1962 and that there was no
reason "why this anenity should be refused to the worknen in
this region'. Para 30 of the statement stated that there
was a discussion between the parties regarding this demand
when the conpany agreed to appoint a nedical officer for
consultation by the workmen and also to neet the cost of
medi ci nes upto Rs. 100 for a workman per year. This offer,
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however, was rejected on three grounds: (1) that the
condition as to the ceiling was discrimnatory, (2) that the
ceiling was too low and (3) that there was no warrant for
not extending the benefit to workmen of the branch offices
out si de Madr as.

(1) [21967] 1 S.C. R 15.

938
This demand is dealt with by the Tribunal in para 14 of the
awar d. It is clear therefromthat the wunion’s contention

before the Tribunal was that there was no reason why "this
amenity of medical facility which the conpany has granted to
its Cal cutta workmen shoul d be refused to the worknmen of the

Madras region". The contention thus clearly was that the
conpany having nade a schenme for its Cal cutta enpl oyees, it
was discrimnatory to refuse such a schene to its worknmen in
Madras region. It is equally clear that the offer nade by

the company and referredto in the statement of claimby the
wor kmen was rejected as it contained a ceiling which was not
in its Calcutta schenme, and it was, therefore, that its
of fer was considered discrimnatory. In view of these
contentions the Tribunal agreed that a scheme for nedica
benefit for this region was called for. The Calcutta schene
was not produced before the Tribunal and therefore the
Tri bunal proceeded to frame its own schene. The Tri buna
rejected the demand for reinbursenent of all medi ca
expenses in respect of which bills would be produced as it
felt that such a provision would | ead to abuses including

the obtaining of false bills. I nstead, ‘the Tri buna
directed that the conpany should pay the cost of such
nmedi cines as are prescribed by the conmpany’'s doctor, if

supported by genuine bills, and should al so pay all cost of
hospitalisation if and when it was reconmended by the
conpany’s doctor.

Counsel for the conmpany objected to this part of the  award
on the grounds (1) that the Tribunal was not justified in
throwing on the conpany the entire burden of  nedica
expenses including the cost of hospitalisation even/'in cases
of mmj or diseases which worknen mght suffer or contact, (2)
that it was no part of the enployer’s obligationto provide
for such expenses and that too to an unlinited degree, and
(3) that the award should have provided a ceiling both _.in
respect of the cost of medicines and of —hospitalisation
The argunment was that the grievance of the worknmen was that
denial of the nedical anenity to themas the one given to
its Calcutta worknen was discrimnatory, and therefore, if
the Tribunal decided to concede the demand, it should have
been on the sane lines as the Cal cutta schene. M. Rama-
murthi, on the other hand, contended that (a) it was an
accepted principle that though a conpany may have an al
India organisation, it was not necessary that if should have
uniform conditions of service in all the regions and  that,
therefore, nerely because the conpany has a nedical | schene
for its Calcutta office it did not follow that scheme  nust
also be applied to its worknmen in Madras region, and (b)
that the scheme franmed by the Tribunal was fair and should
not be interfered with in order only to bring it in line
with that of Calcutta.

939
In a recent decision concerning this very conpany and its,
wor kmen in Bangal ore, Hyderabad and Keral a br anches

(Rem ngton Rand of India v. The Workmen) (1), this Court had
to consider this very question. The Tribunals in those
cases. had, as in this case, made schenes which inmposed the
burden of nedical facilities on the company w thout any
ceiling and extended therein such benefit to the famly
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menbers of the worknen al so. |In those cases, on our finding
the conpany’s Calcutta schenme to be fair and reasonable, we
substituted it for the schenmes framed by the, respective
Tri bunal s. The Calcutta scheme is thus in operation in
those areas al so. Counsel for the worknmen has not shown to
us any substantial difference between those areas and the
Madras region affecting, the question of nmedical benefit.

We,, therefore, find no legitimte reason why the Calcutta
schene should not be applied to these worknen. It is true
that nedical benefit is excepted in that schene for certain
di seases of a contagious and epidemc nature. That

presumably was done on the ground that for such diseases the
primary duty to give relief is of the State and not of the
enpl oyer. For the reasons given in that decision, we set
aside the directions given by the Tribunal in this. behalf
and substitute them by the follow ng schene :
1. VWhen a workman during the course of his
duty requires nmedical attention, and where
such ~attention is .given by the conmpany’'s
doctor (i.e. a-doctor or doctors nom nated by
the company including a doctor nom nated as a
part-tinme doctor) and medi ci nes are prescribed
by him the cost of such prescription should
be borne by the conpany;
2. In" the event of a workman falling sick
at his residence and the illness is other than
a venereal disease, |eprosy, snallpox, typhoid
or cholera, he should be paid the cost of the
medi ci-nes prescribed;
3. Bills or ~cash vouchers pertaining to
such prescription should be produced for
counter signature of the conpany's doctor
bef ore paynent is authorised;
Di sease of a serious nature requiring

hospitalisation will be subj ect to
consi derati on by the conpany;

5. At the tinme of enploynment the conpany
will be entitled to get the prospective

enpl oyees exam ned by the conpany’s doctor and
their enploynent wll be subject to being
found nedically fit;

6. Al'l conpany enpl oyees who are presently
enpl oyed or those enployed in future will be
nedi cal |l y

(1) C A Nos. 856. 1475 and 2119 of 1968,
deci ded on Decenber 10, 1968.
940
exam ned by the conpany’s doctor once a . year
or at such ot her peri odi cal i nterval s
determ ned by the conpany but the results of
such medi cal exam nations will not be
prejudicial to the worknen's enpl oynment;
7. In case a workman is found nmedically
unfit to continue in service, the conpany wl]|
decide his case in consultation wth the
union’s secretary; and
8. This schene will come to an end as and
when the Enpl oyees’ State |nsurance Schene is
extended to the enpl oyees concer ned.
The question of laying down any ceiling need not be con-
sidered as the conpany, we are told, is agreeable to extend
this schenme in this region.
The third itemin respect of which the conpany challenges
the award is the revision nade by the Tribunal of the
existing gratuity scheme. The workmen’s demand in this
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respect was : (1) that the maximumlimt of 15 nonths’
sal ary should be enhanced to 20 nonths’ salary, and (2) that
the provision in the existing schene that no gratuity would
be payable to a workman dismissed on the ground of
m sconduct shoul d be substituted by a provision that even in
such cases gratuity should be payabl e but the conpany would
be entitled to deduct fromsuch gratuity amount the anount
of financial loss, if any, resulting fromsuch m sconduct.
The Tribunal’s view was that these denands were reasonable
and accordingly nade nodifications in the existing schene.
At first, M. Cokhale objected to this part of the award.
ly on the ground that the Tribunal ought not to have

all owed gratuity even in cases of dismssal for msconduct,
and secondly, that the qualifying period in the case of
term nation of service by the conpany otherwise than for
m sconduct should be 10 years and not the graded periods

from 5 to 15 years as provided in the award. On  second
thoughts he did not press the second objection. and
therefore, nothing need be said about it. He, however

contended that if gratuity even in cases of disnissal for
m sconduct i s to be nmade payabl e, a provision should be made
that it would be forfeited if the m sconduct is a gross one
i nvol ving vi ol ence, riotous behaviour etc. and for the rest
of the cases, the qualifying period should be 15 years of
conti nuous service,

These objections involve a principle, and therefore, need
serious consideration. The principleinvoked by M. Gokhal e
is, firstly, that since gratuity is paid as'a reward for
long and neritorious service it wuld be inconsistent wth
that principle to award gratuity in cases of dism ssal for
m sconduct, for. such cases cannot be treated as cases of
nmeritorious service, and

941
secondly, the provision in such cases for deduction only of
financial loss resulting frommsconduct committed by the

wor kman i s neither proper nor consistent with the principle
on which gratuity is nade payable by an enployer. A workman
may be guilty of gross m sconduct, such as riotous behaviour
or assault on a nenber of the staff. Such msconduct may
not result in any financial loss to the company, and
therefore, the workman would be paid full gratuity anount.
The contention was that it would be a serious anonaly that
whil e a workman, who has caused sone damage to the conpany’s
property and is dism ssed on the ground that he was guilty
of m sconduct woul d have the gratuity anpunt payable to him
reduced to the extent of that damage, another workman, who,
for instance, assaults and causes injury, even -a serious
injury, to another enployee would, though liable to be
di smssed, be entitled to the full gratuity nerely because
the msconduct of which he is guilty, though graver in
nature, does not result in pecuniary |loss to the conpany.

In support of his contention, M. Gokhale | eaned heavily on
two recent decisions of this Court in Calcutta |nsurance

Co. Ltd. v. Their Worknen(1l) and The Delhi doth &
General MIlls Conpany Ltd. v. The Worknmen(2). Rel ying- on
these decisions, he urged, that in cases of dismissal for
m sconduct , the qualifying period should not be as
prescribed by the Tribunal but nust be 15 years of
continuous service. M. Ramamurthi, on the other hand,

contended that the principle that gratuity is a reward for

| ong and neritorious service and that for a single
m sconduct after such service, such msconduct should not
result in deprivation of gratuity except to the extent of
the actual nonetary |oss caused to the enployer has been
long accepted in industrial adjudication and should not be

first
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abandoned, and that the two decisions relied on by M.
CGokhal e should not be construed as having the cunulative
result of enhancing the qualifying period and al so depriving
gratuity in cases of dism ssal for msconduct. The first
decision, according to him lays down an increase in the
qual i fying period from 10 years, which generally used to be
the period for earning gratuity, to 15 years, and the second
lays down Certain exceptions to the accepted rule that
deduction of nonetary loss resulting from msconduct was
sufficient. He argued that neither of the two decisions
lays down that both the consequences nust follow where a
wor kman i s di smssed for msconduct, even if such m sconduct
has not resulted in any nonetary |oss to the enployer.

In view of these contentions it beconmes necessary for us to
exam ne the earlier decisions cited before us before we cone
to

(1) [1967] 2 S.C. R~ 596,

(2) [1969] 2 S.C'R 307.

942

the cases of Calcutta Insurance Co. Ltd.(1) and the Delhi
Cloth & General MIls Co. Ltd.(2).

The question as, to whether gratuity should be, payable even
though the concerned workman is dism ssed for m sconduct
appears to have been raised for the first tinme is The
Garnment Cdeaning 'Works v. Its Worknen(3). The objection
there raised related to cl. 4 of the gratuity schene: framed
by the Tribum which provided that even if -a worknman was
di smi ssed or di scharged for nisconduct, gratuity would stil
be payable except that if such-a msconduct resulted in

financial loss, to-  the works, gratuity should be paid
after, deducting such |oss. The contention urged by
counsel, but which failed,, was that such a clause was,

inconsistent wth the principle on, which gratuity " clains
were based, nanely, that they were-in the nature of retira
benefi t based’ on. long and meritorious, servi ce.
Therefore, if a workman was guilty of m sconduct and was
di sm ssed or discharged, it would be a blot on his llong and
neritorious service and in such a case it would not be open
to himto claimgratuity. This was a general argunment and
was repelled as such is clear fromwhat the Court said at
page 715 of the Report
"On principle, if gratuity is earned by an
enpl oyee for long and nmeritorious service it
is, difficult to understand why the benefit
thus earned by long and neritorious service
should not be available to the enpl oyee even
though at the end of such service he may have
been found guilty of m sconduct which entails

his dismssal. Gautuity is not paid to the
enpl oyee gratuitously or nerely as a matter of
boon. It is paidto him for the  service

rendered by himto the enployer, and when it
is once earned it is difficult to understand
why it. should neceasarily be denied tao -him
what ever may be, the nature of m sconuct for
hi s di sm ssal - Therefore we do, not. think that
it would be possible to accede to the genera
argunent that in all cases where the &mce of
an enmployee is termnated for m sconduct
gratuity should riot be paid to him™"
The words "why it should necessarily be denied to him
what ever may be the nature of m sconduct occurring in the
earlier part of the passage and the words "general argunent
that in all cases where the service of an enployee is
term nated for m sconduct gratuity should not be paid' and
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the reference by the Court to certain awards nmade by
tribunals where sinple misconduct was distinguished from
grave msconduct and forfeiture of gratuity

(1)[1967] 2 S.C.R 596. (2) [1969] 2 S.C.R 307
(3) [1962] 2 S.C.R 711.
943

was provided for the letter occurring after this passage
clearly

show firstly that the Court was dealing with and repelled
the general proposition that w thout any distinction between
simple and gross m sconduct there should be forfeiture in
all cases of dismssal for m sconduct of whatsoever nature,
and secondly, that though the Court approved the schene
whi ch provided that gratuity should be paid after deducting
financial loss resulting fromthe workman's m sconduct, the
Court did not lay down any principle that gratuity should be
paid in cases of grave m sconduct involving even violence
whi ch though it may not result iin financial damage may yet
be nore serious than the one which results in nonetary | oss.
The deci'sion thus is not an-authority for the proposition
that even if a workman were guilty of msconduct, such as
ri otous behaviour or an assault on another enployee, in-
dustrial adjudi cation-should not countenance a provision for
forfeiture of gratuity in such cases nerely because it does
not result in nonetary |oss or that such a provision would
be inconsistent with the principle that gratuity is not a
boon or a gratuitous paynent but one which'is earned for
l ong and meritorious service.

In Motipur Zamndari. (P) Ltd. vs. Wor kmen( 1) the only
guestion considered was whet her the award was justified in
providing forfeiture of gratuity in a case wiere the
m sconduct involved noral turpitude. The GCourt follow ng
Garment Ceaning Wrks ( 2 ) directed that instead of
forfeiture, the <clause should provide  deduction  of the
amount of monetary loss, if any, caused by such m sconduct.
It is clear that no one canvassed the question as to whether
a provision in a gratuity schene that a workman should
forfeit gratuity in the event of his conmmitting m sconduct
i nvol ving viol ence or riotous behaviour wi thin or around the
wor ks premises would be justified or not. Nor was it con-
sidered whether it would be anomalous to provide for
exaction of conpensation fromgratuity amount in case of
m sconduct involving noral turpitude while not naking any
sion against m sconduct, such as the use of viol ence

or force, which though not resulting in nonetary |oss, yet
is wunquestionably of a graver nature. The case of
Enpl oyees v. Reserve Bank of India(3) was again a case
wherethere was a general clause in the gratuity schene
providing forfeiture in cases of dismssal for = msconduct
what soever and where in view of the decision in Garnent
Cleaning Wrks (2 )" the Bank conceded to:substitute the
rule by providing deduction fromgratuity the amount of
nmonetary |oss occasioned by the misconduct for whi ch
dismssal is ordered. Thus, in none of the cases cited
before wus the question as to; what should be the mninum
qual i fying period in cases of disnissa

(1) [1965] 2 L.L.J. 139. (2)[1962].2 S.CR , 711
(3) [1966] 1 S.C.R 25, at 58.
944

for msconduct and the question as to whether a provision
for forfeiture of gratuity in the event of such dismssa
havi ng been ordered for m sconduct involving violence were
either canvassed or considered. On the other hand, in a
recent decision between this very conpany and its worknmen in
Bangal ore region (Remington Rand of India Ltd. v. Their

provi
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Worknmen) (1), the gratuity schenme nade by the Tribuna

provided for a qualifying period in cases of termnation of
service otherwise than for misconduct, but no qualifying
period was provided for cases where termination of service
was by way of punishnent for m sconduct. This Court
accepted the objection of the conpany on the ground of this
omission and laid dowmn the qualifying period of 15 years’

service in such cases. |In this decision the Court followed
the earlier decision in Calcutta Insurance Co.(2) In another
such case (Rem ngton Rand of India vs. The Worknen(3),
where the dispute concerned the worknen of the company in
Keral a region 15 vyears service was provided as the
qual i fying period in cases of disnmissal for m sconduct.

In the case of Calcutta Insurance Co.(2) on a contention
having been raised that the qualifying period for earning
gratuity in cases of retirement and resignation should be 15
years’ service and that no gratuity should be payable in
cases of dismssal for msconduct, the Court examned the
earlier decisions comencing from the Indian Oxygen &
Acetylene Co. Ltd.(4) to the case of Garnent deaning

Wor ks(5) " and registered its demurrer agai nst t he
observation made in the latter case that as gratuity was
earned by an enployee for long and neritorious service, it

shoul d consequently be avail able to himeven though at the
end of such service he may have been found guilty of
m sconduct entailing his dismssal. |In so doing the Court
at page 608 of the Report renarked
“In ‘principle, it is difficult to concur in
the above opinion. ~ Gratuity cannot be put on
the sanme level as wages. W are inclined to
think that it is paid to a workman to ensure
good conduct throughout the period he serves
the enployer. "Long and neritorious 'service"
nmust nean | ong and unbroken period of | service
nmeritorious to the end. As the period of
service must be unbroken, so must the
continuity of neritorious service be a
condi tion for entitling the wor kman to
gratuity. if a workman conmmits such m sconduct
as causes financial loss to his enployer, the

enpl oyer would under the genera

have a
right of action against the enpl oyee for
(1) [1219681 1 L.L.J. 542. (2) [1967]
2 S.C.R 596.
(3) [1968] 1 S.C R 164, at 168. (4) (1956]
1 L.L.J. 435.
( [1962] 2 S.C. R 711.
945
the loss caused and making a provision for
wi t hhol ding paynent of gratuity where such
| oss caused to the enpl oyer does not seem to
aid to the harnoni ous enpl oynent of | aborers
or workmen. Further, the m sconduct may  be
such as to undermne the discipline in the
workers a case in which it would be extrenely
difficult to assess the financial loss to the
enpl oyer. "
Continuity, in other words, nust govern both the service and
its, character of neritoriousness. The Court further
observed that a nmere provision in a gratuity scheme enabling
an enployer to, deduct fromthe gratuity anount the actua
| oss caused as a. result of m sconduct for which the workmen
incurs the punishment of dismissal or discharge cannot
subserve industrial peace and harnmony, firstly, because an

5)

| aw
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enpl oyer even w thout such a. provision has under the |aw
the right of action for claimng damages, a right not taken
away by industrial |law, and secondly,. because a m sconduct
resulting in dismssal nay be such as my under m ne

discipline in the worknen, in which case it would be
extremely difficult to assess the financial |oss. As
regards the qualifying period, the Court laid dowmn 10 years
service in cases, of resignation or retirenent and

"following the principles laid down in the former decisions
of this Court" provided 15 years’ service for qualifying for
gratuity in cases of dismssal for m s-conduct.
In the case of Delhi Cloth & General MIls Co. Ltd. (1) an
objection was raised on behalf of the worknen to cl. 3 of
the gratuity schene franmed by the Tribunal. That cl ause
provi ded as follows :
"On termination of service on any ground
what soeverexcept-on the ground of m sconduct
as'incl. 1 (a) and 1 (b) above."
C. 1 (a) and 1 (b) provided for paynent of
gratuity in the eventof the death of an
enpl oyee while in service or on his being
physically and mentally incapacitated for
further ~ service and’ |l aid down the rates and
the qualifying periods as follows :
(a) After 5 vyears continuous service and
| ess than 10 years’ service-12 days’ wages for
each conpl eted year of service
(b) After continuous service of 10 years-15

days’ wages for -~ each conpleted year of
servi ce.
The effect of «cl. 3, therefore, was that in case of

term nation of service an enployee would be entitled to get
gratuity at the above

(1) C A Nos.2168, 2569 of 1966 and 76, 123 and K 560 of
1967, deci ded on Septenber 27, 1968.
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rates if he had put in service for the aforesaid /periods,

but would forfeit it if the termination was due to any
m sonduct conmitted by him The objection was that this
provision was inconsistent with the decisions so far given
by this Court, that according to those decisions  the only
provision permssible to the Tribunal was to enable Ox
enpl oyer to deduct actual nonetary |oss arising from
m sconduct, and that therefore, the mere fact that a work-
man’'s service was termnated for nmisconduct was no _ground
for depriving himaltogether of gratuity earned by himas a

result of his long and neritorious service, until the date,

when he commits such m sconduct. In exam ning, the validity
of this contention the Court anal ysed the previous decisions
and pointed out that none of them laid down a genera

principle, that an industrial tribunal cannot _justifiably
provide that an enployer need not be made to pay gratuity
even where, the worknman had incurred termnation of service
on account of his having conmtted m sconduct, not nerely
technical but of a grave character. The Court observed that
in some decisions this Court, no doubt, had held that the
fact that dismssal of a workman on account of his having
comm tted mi sconduct need not entail forfeiture and that it
would be sufficient to forfeit partially the gratuity
payable to himto the extent of nonetary |oss caused to the
enpl oyer. But then no decision had laid down as a principle
that a provision for such forfeiture cannot be justified,

however grave the m sconduct nay be, provided it had not
caused nmonetary loss. The Court noticed that the trend in
the wearlier decisions was to deny gratuity in all cases
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where the, workman's service was termnated for m sconduct
but that in later vyears in cases such as the Garnent
Cl eaning Wrks(1) "a less rigid approach" was adopted. The
Court then observed:
"A bare perusal of the Schedule (Mode
Standing Orders) shows that the expression
"m sconduct’ covers a large area of hunmnan
conduct . On the one hand arc the habitua
late attendance, habitual negligence and
negl ect of work on the other hand are riotous
or disorderly behaviour during working hours
at the establishment or any act subversive of
di sci pline, wi | ful i nsubor di nation or
di sobedi ence. M sconduct falling under
several of these latter heads of nisconduct
may involve no direct |oss or damage to the
enpl oyer, but would render the functioning of
the establishment  inpossible or extremely
hazar dous. For ~instance, assault on t he
manager of an-establishnment may not directly
i'nvol ve the, enployer-in any |oss or danage,
whi ch could be equated in terns of nobney, but
it woul d render t he wor Ki ng of t he
est abli shnment inpossible. " One nay al so
(1) [1962] 2 SSC R 711
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envi sage  several acts -of m sconduct not
directly involving theestablishnent in any
| oss, ‘but which are destructive of  discipline
and cannot be tolerated. |In none of the cases
cited any detailed exam nation of ~what ms-
conduct would or would not involve to the
enpl oyer | oss capabl e of bei ng conpensated in
terms of noney was made: It was | broadly
stated in the cases which have come before
this Court that notw thstanding dismssal for

m sconduct a workman will be entitled to
gratuity after deducting the |oss occasioned
to the enmployer. |If the cases cited do not

enunci ate any broad principle we think that in
the application of those cases as precedents a
di stinction should be nmade between technica

m sconduct whi ch | eaves no trail of .
i ndi scipline, msconduct resulting in danmage
to the enployer’'s property, which my be
conpensated by forfeiture of gratuity or part
thereof, and serious m sconduct which though
not directly causing danage,, such as acts of
vi ol ence against the nanagenent . or ot her
enpl oyees or riotous or disorderly behaviour

in or near the place of enploynent is
conduci ve to grave indiscipline. The | first
should involve no forfeiture: the second nay
involve forfeiture of an anmount equal to the
loss directly suffered by the enployer _in
consequence of the nmisconduct and the third
may entail forfeiture of gratuity due to the
wor kmen.  The precedents of this Court, e.g.,
Wenger & Co. v. Its Workmen [1963(2) L.L.J.
388], Remington Rand of India Ltd.’s case
[1968(1) L.L.J. 542] and Motipur Zam ndari (P)
Ltd.’s case [1965(2) L.L.J. 139] do not conpel
us to hold that no m sconduct however grave
my be visited with forfeiture of gratuity.
In our _judgnent, the rule set out by this
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Court in Wnger & Co.’s case and Motipur
Zamindari (P) Ltd.’s case applies only to
those cases where there has be-en by actions
wai | ful or negligent any |oss occasioned to
the property of the enmployer and the m scon-
duct does not involve acts of viol ence against
the managenent or ot her enpl oyees, or riotous
or disorderly behaviour in or near the place
of employnment. |In these exceptional cases-the
third class of cases the enployer nay exercise
t he right to forfeit gratuity; to hol d
ot herwi se woul d be to put a prem um upon con-
duct destructive of mai nt enance of
di scipline.”
In this view, the Court nodified cl. 3 of the schene by
adding an explanation, the effect of which was that though
the enployer could not deprive the workman of the gratuity
in all~ cases of msconduct, he could do so where it
consi sted of acts involving violence agai nst the managenent
or other "’ enpl oyees or riotous
5Sup. A /70-15
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or disorderly behaviour in or near the place of enploynent
and al so gave right to the enployer to deduct from gratuity
such ampount of Jlossas is occasioned by the workman's
m sconduct. We may nention that the Court did not alter the
qual i fying period in cases of m sconduct since no objection
appears to have been raised on that ground.
As against the contention that a provision .in_ accordance
with these two decisions should be introduced in the scheme
under exami nation, M. Ramanmurthi subnmitted that the two
decisions should not be construed asif they laid down
princi pl es which should have the curmulative effect, firstly,
as to the qualifying period, and secondly, as to deprivation
of gratuity in cases specified in the Delhi Cloth & Cenera
MIlls <case(l). It is true that thi's decision does not |ay
down that the qualifying period in cases of m'sconduct
should be 15 years as was held in Calcutta |Insurance
Conpany(2). But, as aforesaid, that was because that ques-
tion was not raised, while in the Calcutta Insurance Co.
case(2) it was expressly raised and the Court |aid down that
in such cases it would be proper to provide 15 years
continuous service as a criterion
Once the principle that gratuity is paid to ensure good con-
duct throughout the period that the workman serves his
enpl oyer is accepted as laid down in Calcutta Insurance
Co.(2) some distinction in the matter of the ~qualifying
peri od between cases of resignation and retirenent on._ the
one hand and dismi ssal for m sconduct on the other becones
| ogically necessary. Such a distinction cannot legitimtely
be assailed as unreasonable. Sinmilarly, iif the object
underlying schemes of gratuity is to secure industria
harmony and satisfaction anong worknen it is inpossible to
equate cases of death, physical incapacity, retirenent -and
resignation with cases of term nation of service incurred on
account of msconduct. Besides, a |longer qualifying period
in the latter cases woul d ensure restraint against wailfu
use of violence and force neglect etc. No serious argunent
was advanced that such a distinction would not be
reasonabl e. The objection was against the insertion of both
and not against the nerit of such distinction
As regards the clause as to m sconduct, it is not possible
to disagree wth the proposition laid dowmn in the Delhi
Cloth & General MIls case(-) that acts anounting to
m sconduct as defined in the standing orders, where they are
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made, or the nodel standing orders, where they are
applicable, differ in degree of

(1) 11969] 2 S.C. R 307.

(2) (19671 2 S.C. R 596.
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gravity, nature and their inpact on the discipline and the
working of the concern, and that though grave in their
nature and results, all of themnmay not result in 1oss
capabl e of being calculated in terns of nmoney. Anmongst them
there would be sonme which would forthwith disentitle the
workman from retaining his enploynent and justifying his
di sm ssal . For the reasons given in the Delhi doth &
General MIls’ case(l) with which we, with respect, concur
we nust agree wth counsel for the conpany that it is
necessary to nodify the schene and to add in cl. 5 thereof a
proviso that in cases where there has been termination of
service on account of an enployee found guilty of act or
acts involving viol ence agai nst the managenent or other
enpl oyees ‘or riotous or disorderly behaviour in or near the
conpany’s premni ses, the conpany would be entitled to forfeit
the gratuity which would otherwise be payable to the
concerned workman. C . 5 should also be nodified so as to
introduce therein 15 years continuous service as t he
qualifying period for earning gratuity in cases where the
service of the enpl oyee has been ternminated on account of
m sconduct and that 'such gratuity shoul'd be payable at the
rate prescribed in cl. 3(d) of the schene.

The appeal is allowed and the awardis set ‘aside to the
extent aforesaid. The gratuity scheme and the  scheme for
medi cal benefit, as revised by the Tribunal, are nodified as
stated above. So far as the question of hours is concerned,
that question is remanded to the Tribunal to decide it in
accordance wth the observations made hereinabove. The
Tribunal will give liberty to the parties to adduce for that
purpose such further evidenceas they think necessary.
There will be no order as to costs.

Y. P. Appeal all owed.
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