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ACT:

Co- operati on-Arbitrati on- House bui Idi ng soci et y- Non-
conpliance with ternms of the Agreenent-Agreenent whether
executory contract ‘'or one creating  Landlord and Tenant
rel ati onshi p-Jurisdiction of Arbitrators under - Bombay Co-
operative Societies Act (Bom 7 of 1925), s.54-Bonbay Rents,
Hotel and Lodging House Rates Control Act, (Bom 57 of
1947), s. 28.

HEADNOTE:

The respondent obtained a |leaseof land to be allotted to
its nenbers for building purposes and advanced loans for
construction. The premiumin respect of the land and the
| oan advanced, together with interest, were repayable in
nmonthly installments. Through the agency of the society,
the appellant conmpleted the constructi on and occupi ed the
bui | di ng. An agreenment between the appellant and the
society was duly registered which provided that the loan
advanced to the appellant should be paid in 366 -or snaller
nmonthly installnents, and after the entire anmount ~of the
| oan had been repaid, the society would execute a sub-I|ease
in respect of the plot in favour of the appellant. 1In_the
event of default in the paynent of an installnment, fixed in
the agreenent, the society hand the right to deternine the
agreenment, and thereupon any anount already paid “would be
forfeited to the society, and the menber was to surrender
the property and give vacant possession of the premises to
the society. In view of the default in paynment —and
persistent refusal of the appellant to conply with the terns
of the agreenment the society referred the dispute to the
Regi strar, Co-operative Societies, for decision by hinself
or his nomnee. The Conmmittee of Arbitrators, appointed by
the Registrar, gave an award in favour of the society asking
the appellant to deliver vacant possession of the plot and
the house to the society and to pay conpensation for
unaut hori sed use and occupation of the premi ses and to pay
costs of the arbitration proceedings. Against the aforesaid
order, the appellant’s revisional application was also
di sm ssed by the Tribunal. The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 10

965

award was certified and filed in the Bonbay City Civil Court
for execution. The appellant, thereupon, took out chanber
summons for stay of the execution proceedi ngs on the ground
that the Award made by the Arbitrators was w thout jurisdic-
tion for the reason that under the agreenent between the
society and the appellant a relationship of landlord and
tenant was created and that under the Bormbay Rent Contro
Act 57/47 the Court of Small Causes was vested with
exclusive jurisdiction to decide claimfor recovery of rent
or possession. The |earned judge nmade the sumons absol ute.
On appeal by the society, the Hi gh Court set aside the order
and directed the execution of the Award to proceed. On
appeal by certificate this Court.

Held, (i) on a proper construction of the agreenent as a
whole, it was an executory contract and on the appellant
fulfilling his obligations to the society, including the
payment of the entire dues, the society would execute the
sub-lease’ in his favour subject to the consent of the
CGovernment ~who held the first nortgage on the entire |and.
Until the sub-lease was executed no relationship of |andlord
and tenant subsisted between the parties. As the appellant

failed to fulfill his part-of the agreenent, the law laid
down in the Act, in order to realise the dues of the
society, had to 'be put into operation. The Award was,

therefore, a valid Award and there  was absolutely no
justification for the plea that the appellant was a tenant
governed by the provisions of the Rent Control Act.

(ii) in order that the jurisdiction of an  arbitrator
appoi nted under the Bonbay Co-operative Societies Act, be
excluded, the proceedings before him nust be bet ween
| andl ord and tenant, and relate to the recovery of rent or
possession of any premises to which the provisions of Part
Il of the Act applied. The exclusion of the jurisdiction of
courts other than those naned in s. 28 of the Bonbay Act
1947 arose only if the claimof the applicant or plaintiff
was based on the allegationthat between him ‘and the
respondent or the defendant there was a relationship of
l andl ord and tenant and the relief sought was one that we s
referred to in that section

Babul al Bhuramal v. Nandram Shivram A 1.R 1958 S. C
677, held inapplicable.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 578 of
1961.

Appeal fromthe judgnment and decree dated March 12, ~ 1959.
of the Bonbay High Court in First Appeal No. 685 of 1956.
966

W S. Barlingay and A G Ratnaparkhi, for the
appel | ant .
B.R Naik, M R Krishna Pillai and K. R Chaudhuri, for
the respondent.
1963. May 10. The judgment of the Court was delivered
by
SINHA C. J.-This appeal on a certificate granted by the
Hi gh Court of Judicature at Bonbay is directed against the
judgrment and order of a Division Bench of that Court, dated
March 12,1959, reversing those of the judge of the Bonbay
Cvil Court, passed in Chanber Summons, in Arbitration case
No. A.B.N./C H O -2310/88 of 1954-55.
It is necessary to state the following facts in order to
bring out the points in controversy between the parties.
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The Happy Honme Cooperative Housing Society Ltd --
hereinafter referred to as the Society was registered in
February 1949. It obtained a |lease of a piece of I|and
nmeasuri ng about 12 thousand sq. yards situate at Nehru Road,
Vile Parle (East) Bombay. The Society divided this |[|and
into 17 plots to be allotted to each one of its nmenbers for
bui |l di ng purposes. A menber was under the obligation of
paynment of premum annual rent of Re. 1/-, and other
i ncidental charges and to construct a house on the plot.
The Soci ety advanced | oans to the nenbers to enable them to
construct their houses. The premiumin respect of the |and
and the | oan advanced, as aforesaid, together with interest,
was repayable in nonthly installnents. Accordingly, Plot.
No. 10, neasuring about 676 sq. yds. was allotted to the
appel l ant, and other plots were sinmlarly allotted to other

menbers for constructing their respective houses. Thr ough
the agency of the Society, the appellant constructed a house
on his plot. The construction was conpleted and the
appel | ant
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occupi ed ~the building on or about May 1, 1951. The sum of
Rs. 26,922/- odd was advanced by way of Jloan, to the
appel | ant. An agreenent dated March 26, 1952 was entered
into between the appellant and the Society in respect of the
| oan aforesaid, and the docunent was duly regi stered on My
27, 1952. The agreenent between the  appellant and the
Soci ety provided that the ambunt of | oan aforesaid advanced
to the appellant should be repaid in 366 or snaller nonthly
instal ments and after the entire ampount of the ['oan had been
repaid, the Society would execute a sub-lease in respect of
Plot No. 10 in favour of the appellant. It was further
stipulated that in the event of default in the paynent of an
instalment, fixed in the agreenent, the Society 'had the
right to determine the agreenent; and thereupon any | amounts
already paid would be forfeited to the Society and the
menber was to surrender the property and give vacant
possession of the premses to the Society. It appears that
no instal ment was paid by the appellant with the result that
on August 26, 1954, the Society gave notice to him calling
upon himto give vacant possession of the prenises, but the
appel lant did not comply with the notice. In view of the
persistent refusal of the appellant to conmply with the terns
of the agreenment, the Society referred to dispute wth
t he appel | ant under s. 54 of the Bonbay Co-operative
Soci eties Act (Bombay Act VII of 1925) which ~hereinafter
will be referred to as the Act, to the Registrar for
decision by hinself or his nom nee. The said dispute was
heard and decided by a Conmittee of Arbitrators, appointed
by the Registrar, Co operative Societies, consisting of
three gentlenen. (1) a nominee of the Society as plaintiff,
(2) nominee of the Appellant, as defendant, and (3) - nom nee
of the Registrar, who was to be the Chair man. The said
Conmittee of Arbitration, by mgjority, gave an award in
favour of the Society to the effect that the appellant do
del i ver vacan
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possession of Plot, No. 10, alongwith the house, to the
Society and pay Rs. 150/- per nonth as conpensation for
unaut hori sed use and occupati on of the prem ses from Cct ober
1, 1954, to the date of the delivery of vacant possession
The appellant was also made |iable for paynent of costs of
the arbitration proceedings. Thereupon the appellant made a
revi sional application to the Bonbay Co-operative Tribunal
contendi ng that the di spute between the Society and hinsel f
was essentially a dispute between landlord and tenant
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regardi ng the possession of the premi ses and the recovery of
rent and that the only Court that had jurisdiction to decide
such a controversy was the Snall Causes Court in Geater
Bonbay, in view of s. 28 of the Bonbay Rents, Hotel and
Lodgi ng House Rents Control Act (Bombay Act 57 of 1947).
After hearing the parties, the Tribunal negatived the
contention raised on behalf of the appellant and disnm ssed
the revisional application. After the Amard was certified
under s. 59 of the Act, the Award was filed in the Bonbay
Cty CGvil Court for execution. Thereupon the appellant
took out a Chanber Summons agai nst the Society for stay of
the execution proceedings. The |earned Judge who heard the
Chanber Summons hel d that the Award nade by the Arbitrators
was W thout jurisdiction, in view of the provisions of s. 28
of the Rent Control Act. Accordingly, the summobns was made
absolute on Cctober 16, 1956.. Fromthat order the Society
cane up in appeal to the H gh court. The Hi gh Court, on a
consi deration of the terns of the agreement aforesaid, of
March 26, 1952, and after el aborate argunents raised by the
parties as to the | egal effect of that document came to the
conclusion that it was only an agreenent to | ease, binding
the Society to grant a sub-lease only after the appellant
had fully paid all the instalments due, and fulfilled other
conditions of the agreement, as stipulated between the

parties. In that 'view of the matter, the H gh Court held
that there was no
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rel ati onship of landlord and tenant between the parties. In

the result, the |earned judges set aside the order under
appeal before them and directed that the execution of the
Award be proceeded with in accordance with law, with costs
to the Society in both the Courts. It is fromthis judgnment
and order that this appeal has been brought to this " Court,
on a certificate being granted by the Hi gh Court.

The main question in controversy inthis case is whether
the Award nade under the Act, which becane a decree of the
Cvil Court, under the certificate of the Registrar; under
s. 59, was without jurisdiction, and, therefore, “incapable
of execution. The answer to this question depends upon the
answer to the other question whether the appellant” was a
"tenant’ under the Society, by virtue of the agreenent
aforesaid of March 26, 1952. |If it is held that the
agreenment aforesaid did not create the relationship of
| andl ord and tenant, but that the appellant continued to be
the debtor of the Society until all the outstanding anount
advanced to himin respect of the plot and the structure bad
been 1iquidated, the Rent Control Act, and s. 28 thereof,
will be out of the way of the parties. |In that' -case, the
pr oceedi ngs before the Registrar, the Award of the
Arbitrators and the execution proceedi ngs taken out by the
Society would all be adjudged to be valid and binding upon
the parties.

It is noteworthy that though the determi nation of the
appeal depends upon the terns of the agreenment of March 26,
1952, it has not been included in the printed paper-book
We have, therefore, to depend upon the extensive quotations
of the terms of the docunent as contained ;In the judgnent
under appeal . It is common ground that all the relevant
terns of the document, beginning fromthe preanble to al npst
the end of it, have been quoted in different parts in the
j udgrment of the Hi gh Court,
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and that these are sufficient to give us a conplete idea of
the terns of the agreenent. The agreenment has been

described by the Society in the plaint filed before the
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Arbitrators as a lease’ and the appellant has been
described as a 'tenant’, and if the case were to be decided
on the so called adnissions in the plaint, the conclusion
could easily be arrived at that the relationship between the
parties was that of landlord and tenant. But as pointed out
by the High Court, if we refer to the terns of the agreenent
itself, it wll be abundantly clear that on a proper
construction of those terns, there was no executed |ease
between the parties, but that it was only an executory
contract entitling the appellant to a sub-lease by the
Society, which was itself a | essee, upon paynent of all the
dues of the Society in respect of premium principal and
interest, advanced towards the cost of construction of the
prem ses and fulfillnment of all other conditions contained
in the agreenent. It consists of 14 «clauses, as the
judgrment of the High Court says. It further appears from
the said judgnent that the agreement starts by saying that
it has been entered into between the Society of the one
part, and the appellant, hereinafter called the "tenant’ of
the other ~part.” In Part Il of the preanble it is stated
that the "tenant’ has applied to the Society for Plot No. 10
and for permission to erect adwelling house thereon and for
a loan fromthe Society. ~The preanble also nentions the
fact that the Society itself had taken a |ease of the entire
open piece of land, of which plot No. 10 was a part, for a
termof 999 years from March 17, 1950, at the annual rent of
Rs. 6,264/-. Part Ill of the preanble proceeds to say that
the Society has already spent noney on devel opnent of the
| and and | aying out roads, etc., and that it had been agreed
between the Society and the 'tenant’ that the letter wll

pay a sumof Rs. 10,020/- in instalnments for -transfer of
Pl ot No. 10, and that the society shall grant-a loan to the
"tenant’, not exceeding Rs. 16,980/- for erecting
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the structure on that plot, to be advanced in instalnments
and repayable in instal ments, as hereinafter provided. Part
V of the preanble is inportant in so far as it has stated

in clear terms, that whenever the "tenant’ shall have repaid
to the Society all the outstanding dues, either in equated
nonthly instalments or in one |unmpsum -at the option of the
"tenant’, the Society, with the consent of the CGovernment as
nortgagee, shall grant to the "tenant’, a sublease of the
said Plot No. 10. free fromall encunbrances for a term of
998 years commencing from Match 17, 1950. Then follow the
cl auses of the agreenent. The first clause grants
permission to the "tenant’ to enter upon the said plot for
erecting a dwelling house in accordance wth the plan,
el evation and estinmates, previously approved in witing by
the Society. Then clause 3 follows, which is substantially
in the sane terns as Part V of the preanble. It rmakes it
absol utely clear that only wupon paynent of “all t he
out standi ng dues of the Society, in respect of premium for
the plot and advance nade for building the residentia

house, alongwith interest accrued thereon, the Society shall

grant and the "tenant’ shall accept a sub-lease of the said
Plot No. 10. It naybe nentioned here that the nortgage in
favour of the Governnment has reference to the advance by the
CGovernment of a large sumof noney to the Society with a
view to financing its building activities. For securing the
payment of that |unpsum the entire area of |and was nortga-
ged to the Governnment. Hence, it was necessary to obtain
the previous consent of the Governnment as nortgagee to the
execution of the sub-lease, contenplated by Part V of the
preanmble and clause 3 of the agreenent. And then follow
details of how the installments have to be paid. Cause 8
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of the agreenent provides that the proposed sub-|ease shal
be in the formnow approved and signed by and on behal f of
the parties, and when the said principal noney and interest
have been fully paid, the necessary
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docunent shall be executed by the Society. Further, clause
9 of the agreenent provides that as fromthe date of the
agreenent, the 'tenant’ shall punctually and regularly pay
to the Society, wthout any deductions, firstly, a rent of
one rupee per annum if demanded, secondly a proportionate
amount of rent payable to the superior landlord in respect
of Plot No. 10, thirdly a proportionate anbunt of assessnent
rates and taxes paid by the Society in respect of Plot No.
10, fourthly, a sumequal to the anount spent by the Society
for insuring the building with reference to Plot No. 10,
and., lastly, such further sumas may fromtine to tine be
certified by the Society as the contribution by the occupier
of Plot No. 10 towards the general expenses of managenent,
mai nt enance and devel opnent costs, including expenses
incurred " on roads, sewers, drains and other anenities.
Cl ause 10 provides for the penalty in the event of a default
made by the ’'tenant’ in respect of any sums payable as
af or esai d. It says that in the event of a default by the
"tenant’ the Society shall be entitled to serve notice in
witing determ ning the agreenment and t her eupon al
install nents and ot her nobneys paid by the "tenant’ under the
agreenment shall be forfeited to the Society and shall becone
the absolute property of the Society. And what follows is
nost inportant. it says that upon the determ nation of the
agreement, the 'tenant’ shall forthwi th surrender and give
to the Society vacant possession of the said prem ses.
Clause 11 nmkes reference to the fact that prenmises were
nortgaged to the Governor of Bonbay to secure the |oan
advanced to the Society by the Government of Bonbay, and so
long as the nortgage remai ns subsisting, the Governor of
Bonbay shall be a necessary party to any such sublease, to
be herei nafter executed as aforesaid,, and no such sub-| ease
shall be valid unless and until the same shall be  executed
by the Registrar of Cooperative Societies on behalf of the
CGover nor of
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Bonbay. And lastly, clause 12 says that the "tenant’ shal
accept the title of the Society to grant the said sub-I|ease
wi t hout any questions or nmking any requisitions or
objections with regard to the title.

It was argued in the H gh Court though not in the Tria
Court, that on the terns aforesaid of the agreement, a
present dem se of the |and had been executed in favour of
the appellant. Thi s argunent was thought of in the /Hi gh
Court. In the lower Court, the Appellant’s counsel” relied
on s. 27-A of the Specific Relief Act, and it was “subnitted
that the defendant was entitled to defend his possession
even though no | ease had been executed and registered, as
required by law. The argunent that the appellant had becone
the ’'tenant’ of the land in question under the Society was
t hought of because, in the agreenent, he was referred to as

the ’'tenant’. |In our opinion, the High Court is entirely
correct in taking the viewthat was a nere description, or
m sdescription, of the appellant and that, in law, the

appel l ant could not claimthat relationship of landlord and
tenant had been created by virtue of the agreenent, the
terms of which have been referred to in some detail in order
to bring out the weakness of the argunent based upon the
description of the appellant as 'tenant’.

It is well-settled that the real nature of a transaction
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has to be determined on a proper construction of the
docunent as a whol e and not upon any particular words used
in the docunent. The agreenent construed as a whole |eaves
no manner of doubt that it was an agreement between the
appel l ant and the Society to grant a sub-lease of Plot No.
10 only after the appellant had fulfilled his part of the
agreenment, nanely, had paid all the outstanding anbunts due
to the Society in respect of the premiumon the plot, the
anmount s advanced for
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construction of the house and the interest accrued due unti
the entire amount had been |iquidated. The sub-lease would
have to be executed by the Registrar of the Co-operative
Societies in token of the consent of the GCovernment of
Bonbay, which was a condition precedent to the validity of

the sub-Iease. The  agreenment in question, t her ef or e,
evi dences nothing nore than an executory contract that on
the appellant fulfilling his obligations to the Society,

including the paynment of the entire dues aforesaid, the
Soci ety woul'd execute the sub-lease in his favour subject to
the consent —of CGovernnment of Bonbay, who held the first
nortgage on the entire land, including Plot No. 10.

It would thus appear that the entire transaction was that
practically a permanent lease had been taken by the Society
in respect of the 'open area, which was sub-divided into a
nunber of plots for building purposes. Those plots were to
be allotted to the nmenbers of the Society in-order to enable
them to erect their own residential houses, on the terns
that the Society would grant to the menmbers such anounts by
way of |oan as would cover the premiumon the plot allotted
to themand further sumfor building a house ata certain

rate of interest. On the conpletionof the house, the
nmenbers would occupy the premses and -start paying in
nont hl y instalments the dues of the Society | towards
principal and interest until the last instalment will have

been paid and all the outstanding dues of the  Society
I i qui dat ed. Upon t he happening of that event, the Society
undertook to execute in favour of the menbers sub-leases in
respect of their respective plots on which they  had built
their residential-houses. As the whole scheme of the
Society was financed by the Governnent of Bonbay, the
CGover nient was naturally a necessary party to the

transacti on. In the first instance, the whole plot was
nortgaged to the Governnent and that nortgage was to subsi st
until the Governnent dues had been entirely liquidated.
Therefore, it becane necessary that the Registrar, ~as the

agent of the CGovernment, should be a necessary party to the
execution of the sub-leases in favour of the menbers to whom
the several plots had been allotted and the houses built on
advance nade by the Society out of the funds nade avail able
to it by the Governnent.

It has not been contested on behalf of the appellant that
he did not pay any instalment in respect of the transaction
in his favour. He had, therefore, not qualified for being
granted a lease of Plot No. 10, which had been allotted to
him under the building schene of the Society. Upon his de-
fault there was no option left to the Society but to
determ ne the agreenent and to call upon him to surrender
vacant possession of the property. Hence, though he was
characterised as a 'tenant’ under the agreement, it really
neant the 'proposed tenant’. It was nmerely descriptive of
the appellant for the sake of conveni ence of expression. He
woul d have becone a tenant only if he had paid all the dues,
as aforesaid., of the Society and had taken a sub-l|ease duly
executed and registered in accordance with the terms of the




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 8 of 10
agreenment, referred to above in detail. As he failed to do
that, the laws laid down in the Act, in order to realise the
dues of the Society, had to be put into operation. The

Award was, therefore, a perfectly valid Anard and there was
absolutely no justification for the plea taken by the
appel lant that he was a tenant who was governed by the
provi sions of the Rent Control Act (Bonbay Act 57 of 1947).
But the appellant contended that whatever view we nay take
of the relation created by the docunment, by virtue of s. 28
of Bonmbay Act 57 of 1947 the Committee of arbitrators
appoi nted under the Bonmbay Cooperative Societies Act 7 of
1925 had no jurisdiction to adjudicate upon the question
976
whet her the appellant was a tenant of the prenmises of the
society, and reliancein that behalf was placed upon the
judgrment of this Court in Babulal Bhuranal v. Nandram
Shivram (1). In considering that argunent attention mnust
first be invited to Section 28 of Bombay Act 57 of 1947,
which in so far as it is material, provides :
"(1) Notwi thstanding anything contained in any
I'aw and notwithstanding that by reason of the
amount of the claimor for any other reason
the suit or proceeding would not, but for this
provision, be within its jurisdiction
(a) in~ Greater Bonbay, the Court of Snall
Causes,’ Bonbay;
(aa) x x x X
(b) x x x x
shal | * have jurisdiction to entertain and try
any suit or proceeding betweena |andlord, and
a tenant relating to the recovery of rent or
possessi on of any prem ses to which any of the
provisions of this Part apply and to ' decide
any application nmade under this Act 'and to
deal with any claimor question arising out of
this Act or any of its provisions and / subject
to the provisions of sub-section (2), no other
court shall have jurisdiction to entertain any
such suit, proceeding or application ‘or to
deal with such claimor question."
It was urged that as before the Conmittee of arbitrators the
Society had clained that the appellant was a tenant of the
Society, and relief for possession of the prem ses was
cl ai nmed on that footing’, the arbitrators had no
jurisdiction to grant relief for possession. But there is
no warrant for the submission that the Society  clained
before the arbitrators that
(1) AIl.R (1959) Ss.C 677.
977
the appellant was a tenant and on that basis clainmed relief
for possession. The pleadings before the arbitrators are
not included in the record, and on a reasonable reading of
the award al so no such inference can be raised. Before the
Conmittee of arbitrators the Society had alleged that the
appel l ant had nade persistent defaults in repaynment of the
loan due by himand had clained a declaration that the
appel l ant had ceased to be a nenber of the Society, and an
Order for delivery of vacant possession of the premnises
belonging to the Society. It was, it appears, not alleged
that any relation of |andlord and tenant had ever subsisted
between the Society and the appellant, and the plea of the
appel l ant that he was a tenant in respect of the premises in
di spute could not affect the jurisdiction of the comittee
of arbitrators. No useful purpose will therefore be served
by entering upon a discussion whether the provisions of s.
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28 of Bonbay Act 57 of 1947 override the provisions of the
Bonbay Co-operative Societies Act 7 of 1925, as was
suggested at the Bar.

Alternatively, it was contended that even if the Society
clained to obtain an order for possession on sone footing
other than the rel ationship of landlord and tenant, when the
appel | ant raised the contention that he was a tenant and the
rel ationship of landlord and tenant was put into issue, the
Court of Small Causes, Bonbay, alone was conpetent to decide
that question. Section 298 of Bonbay Act 57 of 1947
excludes the jurisdiction of all courts other than the Court
of Small Causes to try any suit, proceeding or application
between a | andl ord and a tenant and to deal with any clains
"or questions as are referred to in the section. Even if it
be granted that an arbitrator appointed under the Bonbay Co-
oprative Societies Act is-a Court, on this question we do
not deemit necessary to express any opinionin order that
his jurisdiction be excluded the proceedi ng before him nust
be between | andl ord and
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tenant, and relating to the recovery of rent or possession
of any prem ses to which the provisions of Part Il of the
Act apply. The exclusive jurisdiction of the Court of
Smal|l Causes arises only if the person invoking the

jurisdiction of the Court alleges that the other party is a
tenant or a landlord and the question is one which is
referred to in s. 28. Were the person so invoki ng does not
set up the claimthat the other party is a tenant or a
landlord the defendant 1is not entitled to displace the
jurisdiction of the ordinary court by an allegation that be
stands in that relation qua the other and on that ground the
Court has no jurisdiction to try the suit or proceeding or
an application. There is nothing inthe judgment ‘of this
Court in Babulal Bhuramal’'a Case (1), which supports the
view that by nerely setting up a Plea that he is a tenant in
respect of the premises in dispute, the jurisdiction of the
ordinary Courts to decide a suit, ‘proceeding or application
woul d be displaced. The facts which gave rise to the appea
decided by this Court in Babulal’s case (1), may be noticed.
The landlord filed in the Court of Small Causes a suit in
ej ectment against the tenant, after term nating the tenancy,
and to that suit inpleaded two persons who the |andlord
all eged had no right to be on the premses. The Court held
that those two persons were not |awful sub-tenants and had
no right to remain in the prem ses and passed a decree in
ej ectment against the three defendants. The three defen-
dants then commenced an action in the Bonbay Gty Court for
a declaration that the first of themwas a tenant of. the
| andl ord, and the other two were | awful sub-tenants and were
entitled to the protection of Bonbay Act 57 of 1947. The
City Court held that it had jurisdiction to try the suit,
but disnmissed it on the nmerits. The High Court of | Bonbay
confirmed the decree holding that the Cty Court had no
jurisdiction to entertain the suit, but expressed no opinion
on the nerits. This Court affirnmed the view of the High
Court. The Court in that case was considering
(1) A 1,R (1958) S.C. 677.
979

the true effect of s. 28 of Bonbay Act 57 of 1947 in the
[ight of the avernents made by the plaintiffs who alleged
that they were tenants and the denial by the defendant
| andl ord of the tenancy set up. The Court observed on p.
681 :

"The suit did not cease to be a suit between a

l andl ord and a tenant nerely because the de-
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fendants denied the claimof the plaintiffs.
Whet her the plaintiffs were the tenants would
be a claimor question arising out of the Act
or any of its provisions which had to be dealt
with by the Court trying the suit. On a pro-
per interpretation of the provisions of s. 28
one suit contenplated in that section is not
only a suit between a landlord and a tenant in
which that relationship is admtted but also a
Sui t in which it is clained t hat t he
rel ationship of a landlord and a tenant wthin
the neaning O the Act subsists between the
parties."

There is nothing in these observations to support the plea

that the jurisdiction of the ordinary courts to try a suit

or proceeding relating to recovery of possession of any

prem ses to which Part 11 of the Act applies is displaced

as, soon as the contesting party raises a plea about the

rel ationship of a landlord and a tenant.

In the —result the appeal fails and is hereby dism ssed

with costs.

Appeal dism ssed
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