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ACT:
I ndustrial Dispute-D scharge by enployer of worknmen Pending
adj udi cati on-' Enpl oyer’, Meaning of-Industrial Disputes Act,
1947 (XIV O 11947), ss. 33, 33A-1ndian Conpani es Act, 1913
(7 O 1913), s. 171.

HEADNOTE

Gaya Sugar MIls Ltd. went into |iquidation and the ' sugar
factory owned by it was | eased out to the appellant by the
liquidator with the perm ssion of the Court on Decenber 6,
1954, to be worked in terns of the | ease which provided,
inter alia, that the | essee would neither be liable for any
of the liabilities of the conpany, or of the |iquidator or
the outgoing |essees nor bound to engage -any of their
enpl oyees or those working from before except t hose
specifically nentioned in the |ease. On Decenber 2, 1954,
i.e. four days before the appellant canme into possession of

t he sugar factory, the Bihar Gover nirent i-ssued a
notification referring a dispute between the nmanagenents of
certain specified sugar factories, including Gaya Sugar

MIlls Ltd., and their workmen represented by their Unions,
for adjudication to the Industrial Tribunal constituted by
the respondent No. i. No notice was given to the appellant
and proceedings against it were all exparte. Conpl ai nt s,
however, were nmade before the Industrial Tribunal - by two
bat ches of worknen agai nst the appellant under s. 33A of the
Industrial Disputes Act alleging in one case that they had
been discharged and in the other that the conditions  of
their service had been changed by the appellant w thout
first obtaining the pernission of the Tribunal under s. 33

O the Act. It was asserted on behalf of the appellant that
there was no breach of the terms of the lease and no
contravention of s. 33 O the Act. After unsuccessfully

nmoving the Hi gh Court wunder Arts. 226 and 227 O the
Constitution for a wit of certiorari quashing the said
proceedi ngs, the appellant came up to this Court by specia
| eave and it was contended on its behalf that

(1) no leave of the Court having been obtained under s. 171
O the I ndian Companies Act by the State Governnent
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before it nmade the ref erence under s. 10(1) of the
Industrial Disputes Act, the reference was bad in law and
that (2) the word "enployer’ in ss. 33 and 33A of the
Industrial Disputes Act neant only such enployer as was
actually concerned with the industrial dispute which was the
subject matter of the reference and the appellant having
cone into possession of the MIIs after the reference, could
not be an enployer within the -neani ng of those sections.
255

Hel d, that the terns of the notification properly construed
clearly showed that what was sought to be made a party to
the reference was not the conpany itself but its nanagenent
at the date of the reference and, therefore, no question of
| eave of the court under s. 171 O the Indian Conpanies Act
could arise

The word 'enployer’ occurring in ss. 33 and 33A of the
I ndustri al Di sputes Act neant the identical enpl oyer
concerned. with “the -industrial  dispute, which was the
subj ect-matter of the adjudication, and could not include an
enpl oyer who nerely happened to di scharge or punish or alter
the conditions of service of worknen unless such enployer
could be shown to be a nmere nomi nee or bentaniday of the
former or fell withinthe category of his heirs, successors
or assigns within the neaning O s. 18(3)(c) of the Act.
Since, in the instant case, the appellant satisfied none of
these tests, it was not bound to seek the pernission of the
Tri bunal under s. 33 O the Act and the proceedi ngs under s.
33A of the Act against it must be gquashed.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: CGivil Appeal No.793 of 1957.
Appeal by special |eave fromthe judgnment and order ' dated
Sept ember 20, of the Patna High Court in MJ.C No. 392 of
1955.

C. K. Daphtary, Solicitor-General of India, A B. N Sinha
and B. P. Maheshwari, for the appellant.

S. P. Varma, for respondents Nos. 1,2,6-8 and 10-23.

1958. Novermber 4. The Judgnent of the Court was delivered
by

BHAGMTI, J.-This appeal with special leave is directed
against the judgment of the Hi gh Court of Judicature at
Patna dismssing the wit application of the -appellant
seeki ng to quash the proceedings in M scel l.aneous Cases Nos.
26 and 27 of 1955 before the Industrial Tribunal, Bihar
Pat na.

Gaya Sugar MIls Ltd., a Conpany incorporated in 1934 owned
a Sugar Factory at Quraru, District Gaya. An order for/ the
conpul sory wi nding up of the Conpany was passed on Novenber
4,1951, and by a subsequent order dated February <1, @ 1952,
one Dhansukh Lal Mehta was appointed |iquidator 'of the
Conpany. In order to preserve the aforesaid Sugar MIlIls at
Guraru in proper running order and al so for the beneficial
256

wi nding up of the Conpany the |iquidator obtained under S.
[11 (b) of the Indian Conpanies Act sanction of the Court to
lease out the said MIIs with all the lands, factory and
residential buildings and machineries etc. The Guraru Cane
Devel opnent and Cane Marketing Union Ltd., were the forner
| essees of the said mlls but on the expiration of their
| ease, the liquidator obtained fromthe Court an order on
Decenmber 3, 1954, sanctioning the lease in favour of Shr
Krishna Gyanody sugar Ltd .; the appellant herein, for the
period Decenmber 5,1954 wup to and inclusive of Novenber
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14, 1955. The |iquidator executed in favour of the appellant
lease of the said MIIls on Decenmber 6, 1954, and handed
over possession of the sane to the appellant the sane day.
The terms and conditions of the lease, in so far as they are
material for our purposes provided that the appellant would
be put into possession of the | easehold properties in a
proper working order and would work and run the factory
wi thout any interference or obstruction by or on behalf of
the lessor and would appropriate the entire incone and
profit thereof and the |lessor would have no concern wth
profit or loss nade by the lessee in running the said
factory and would not be entitled to any sum or anmount over
and above the rent therein reserved. The appellant was not
to be in any way |liable or responsible for any of the liabi-
lities of the Conmpany or of ‘the liquidator or of the out-
goi ng | essees incurred whether before or after the appellant
entered i nto possessi on except those mentioned therein. The
appel lant = was at its own cost entitled always to instal
"any addi tional or other machi nery or machineries and erect
god owns ‘or-structures for the Purposes of and in connection
with the running of the said MIls after intimation to the
| essor. The appellant was not bound to engage any or all of
the enployees of thelessor or of the" Qutgoing | essees or
any of the persons who had been working from before except
the 18 enpl oyees who were nmentioned in C. 11 of the |ease
and the appellant also agreed not to retrench any staff
al ready enployed at that date in the Factory at Guraru (vide
cl. 13(v),of the lease). The
257
properties dem sed by the said lease were deened .to be in
the control of the Patna H gh Court and any dispute between
the lessor and the appellant in respect of the said |ease
was to be placed before the said Court for decision and the
deci sion made by the said Court was to be binding on all the
parties.
It appears that on Decenber 2, 1954, i.e., 4 (lays  before,
the execution of the said | ease and delivery of possession
of the said MIls by the liquidator to the appellant, the;
Government of Bihar issued a notification referring certain
di sputes between the Managenents of the, Sugar factories
speci fied in Appendix | thereto and their wor kien
represented by the Unions specified in Appendix It for
adjudication to an Industrial Tribunal of which Shri Al
Hassan, the respondent No. 1 herein, was to be tile sole
nmenber .
The terms of the reference stated :-
" Wiereas the State Governnment is of opinion  that ai
Industrial dispute exists or is apprehended between the
Managenent of the Sugar factories as specified in Appendi x |
and their worknmen represented by the Unions as specified in
Appendi x 11 regarding the matters specified in Annexure A ;
Now, therefore, in exercise of the powers conferred by
section 7 read with sub-section (1) of section 10 of the
I ndustri al Di sputes Act, 1947 (XIV of 1947) and in
supersession of Notification No. [11/-Dl-14020/ 54L15146
dated the 1st COctober, 1954, the Governor of Bihar is
pl eased to constitute an Industrial Tribunal of which M.
Al'i Hussan shall be the sole nenber and to refer the sai d
di spute to the said Tribunal for adjudication

Annexure "A"

1. Retaining allowance to seasonal enployees in Sugar
factories in Bihar.
2. Leave and holidays to the enpl oyees including seasona

enpl oyees in Sugar factories.
3. VWet her the deduction made in | eave and holidays of the
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enpl oyees of the Managenent of the Sugar factories is
unjustified and if so what conpensation or relief, the
worknmen are entitled to

33
258
There were as nmany as 28 Sugar factories specified in
Appendix | and as nmany as 38 Labour Unions specified in

Appendi x 11. The Gaya Sugar MIls Ltd., Quraru was the
second itemin Appendix | and the Chini Mazdoor Sangh Guraru
was nentioned at the third itemin Appendix 11

The respondent No. 1 entered upon the said reference. Even
though Gaya Sugar MIlls Ltd., Guraru which was then in
liquidation was not specifically described as such in
Appendix 1, notice was given to the, liquidator by the
respondent No. 1 for January 11, 1955, which was the date
fixed for hearing ‘before him The said letter however
reached the |iquidator on January 13, 1955, whereupon by his
letter ~dated January 14, 1955, he inforned respondent No.1
about it. Respondent No. 1 however satisfied hinmself by
nerely endorsing on the letter of the liquidator that the
hearing had already concluded and  nothing further than
inquiring of the post officeas to the reason of the delay
in the delivery of the letter could be done. Respondent
No.1 mmde his award on February 17, 1955, and it was
published in the Official Gazette on February 23, 1955. The
adj udi cation proceedi ngs which had thus conmenced on the
date of the reference viz., Decenber 2, 1954, cane to a
conclusion on the expiry of 30 days of the publication of
the award viz., on March 25, 1955, under s. 20(3) of the
Industrial Disputes Act, 1947. 1t appears that an appea

was taken to the Labour Appellate Tribunal against this
award and t he appeal was decided on August 31, 1956.

Even though the appellant was in possession of the said
MI1ls wunder the terns-of the | ease dated Decenber 6, | 1954,
no notice was given by respondent No. 1 to the appellant and
the appellant therefore could not and did not appear before
respondent No. 1. So far as the appellant was concerned the
proceedi ngs before respondent No. 1 were ex parte. Two
applications were, however, nmade on March 23, 1955, under s.
33A of the Industrial Disputes Act, —one by 15  persons
alleging that the appellant had w thout any reason and
wi thout any notice discharged them fromenploy one by  one
during the nmonths of January and February

259

1955 and the other by 5 persons alleging that the appellant
had changed their conditions of service w thout any  reason

contending that the said discharges and the change in
conditions of service had been effected by the appellant
during the pendency of the disputes before the  Industria

Tri bunal aforesaid without the permi ssion of the Industria

Tri bunal having been obtai ned under s. 33 of the Act. @ These
applications were nunbered as M scel |l aneous Cases Nos. 26
and 27 of 1955 and the appellant received on April 7, 1955,
two notices fromrespondent No. 1, both dated March 25,
1955, informng the appellant about the filing of the two
m scel | aneous cases and calling upon the appellant to file
statenments show ng cause by April 19, 1955. The appellant
accordingly filed before respondent No. 1 two applications
or statenents contending inter alia that the application
under s. 33-A of the Industrial Disputes Act, filed by those
persons (respondents Nos. 4 to 23 herein) were not maintain

able and were otherwise fit to be rejected. It was asserted
on behalf of the appellant that the appellant as | essee of
the said MIIls had strictly conplied with the terns and
conditions of the | ease and there had been no contravention
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on its part of s. 33 of the Act, inregard to any of the
wor kmen concerned in the aforesaid two niscell aneous cases.
It was pointed out that none of the persons who had filed
the said applications was conprised in the 18 persons who
were specifically nentioned in . 11 of the |ease and who
were specifically exempted fromthe operation of the said
cl ause nor were they conprised in the category of nmenbers of
the staff whomthe appellant as | essee, was not entitled to
retrench under . 13(v) of the lease, with the result that
none of the said clauses of the | ease could be said to have
been vi ol ated by the appell ant.

On July 13, 1955, the appellant filed in the H gh Court of
Judi cature at Patna a wit application under Arts. 226 and
227 of the Constitution being Mscellaneous Judicial Case
No. 392 of 1955 inpleading the Chairman, I ndustria
Tri bunal, Bihar as respondent. No. 1, the State of Bihar as
respondent No. 2, the liquidator as respondent No. 3 and the
applicants in

260

the said m scell aneous cases Nos. 26 and 27 of 1955 pending
before the Industrial Tribunal as respondents 'Nos. 4 to 23
for a wit of certiorari quashing the said M scellaneous
Cases Nos. 26 and 27 of 1955, a wit of Mndamus restraining
the respondent No. 1 fromproceeding wth or otherw se
dealing with the said mscellaneous cases costs and further
and other reliefs.

The nmain Contentions urged by the appellant in the said
petition were:-

(1) that under each one of the points referred f or
adj udi cation, considerable burden was sought to be inposed
on the sugar factories concerned ; that all the properties
and effects of the Gay Sugar MIls Ltd., werein the custody
of the Court as fromthe date of the order for Wnding up
viz., Novenmber 14,1951 ; that ,the said notification did not
purport to include Gaya Sugar MI1ls Ltd., in that light and
did not describe the conpany as having already gone into
liquidation ; that no | eave of the Court was obtained before
conmenci ng or continuing the proceedi ngs before the Tribuna
and in fact the liquidator was neither naned as a party nor
was any notice given to himof the comencenent ~of the
proceedings and that therefore go far as the Gava Stugar
MIlls Ltd., (In Liquidation) was concerned there was no
proceedingly in the eye of the | aw before respondent No. 1
and as such the M scell aneous Cases Nos. 26 and 27 of 1955
of which notices had been sent to the appellant” were not
mai nt ai nabl e; and

(2) that no notice of the adjudication proceedings arising
out of the aforesaid Notification dated Decenber 2, 1954, "-
as at any stage given to the appellant who was in possession
under the terns of the |ease granted by the Court ; that the
appel l ant being | essee under orders and under terns of the
| ease approved by the Court was liable for breach of the
terns of the lease, if any, and that also to the Court
alone; that there was no violation of s. 33 of the
I ndustrial Disputes Act, if the appellant bona fide acted up
to the terns of the |ease and being itself no party to any
adj udi cation proceedi ngs-before any Tribunal or bef ore
respondent No. 1 there could be no breach of s. 33 of

261

the Act and as such no application under s. 33A.of the, Act
coul d be maintai ned agai nst the appellant.

No affidavit inreply was filed by or on behalf of any of
the respondents and the application cane up for hearing
before Ramaswami, C. J. and Raj Kishore Prasad, J. who
delivered the judgment of the Court on Septenmber 20, 1956,
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di smssing the application with costs.

Assuming but wthout, expressing any opinion that the
reference made by the State Governnent under s. 10(1) of
the Industrial -Disputes Act was a | egal proceeding wthin
the nmeaning of s. 171 of the Indian Conpanies Act the High
Court held that s. 10(1) of the Industrial , D sputes Act,
was not controlled by s. 171 of the Indian Conpanies Act and
therefore no | eave of the Court was necessary before naking
a reference of the Industrial Disputes under s. 10 (1) of
the Industrial Disputes, Act.. It was also of opinion that
even though the reference under s. 10(1) of the Industria
Di spute Act was made by the State Governnment on Decenber 2,
1954, and the applicant had taken the lease of the said
M1Ils subsequently i. e., on Decenber 6, 1954, the applicant
was an " enployer " within the neaning of the termused in
ss. 33 and 33A of the Act, and that it was not necessary for
the application of either of those sections that the
enpl oyer ~who discharges or punishes the workmen or who
alters| the conditions of service of the workmen should be
the identical enployer concerned in the industrial dispute
which is the subject-nmatter ~of adjudication. It was
sufficient for invoking the provisions of either of those
sections that thereis the relationship of enployer and
enpl oyee at the -time the workman is discharged or punished
or at the time his/conditions of service are altered to his
prej udi ce. It was further of opinion that even though the
liquidator was not nmade a party to the reference nade by the
State Government under s. 10(1) of the Industrial D sputes
Act, the Gaya Sugar MIls Ltd., Guraru was specifically
mentioned as one. of the parties in Appendix I,  that the
Gaya Sugar MIIs Ltd., continued to be a legal personality
though an order for wi nding up had been made and that there
262

fore the Conpany was properly made a party to the reference
under S. 10(1) of the Act. The fact that the notice given
to the |liquidator on January 11, 1955, mght have been
received late by the liquidator did not, in the opinion of
the Court, nake any difference to the position inasmuch as
the award of the Industrial Tribunal was nade on February
17, 1955, i. e., long after the date of the notice and there
was no lack of jurisdiction in the Industrial Tribunal to
make the award valid and binding on the Gaya Sugar Mlls
Ltd., GQuraru. The High Court accordingly rejected the
application as stated above.

The applicant applied for |eave to appeal to this Court on
Novermber 9, 1956, but the Hi gh Court refused to grant the
certificate on the ground that the proceedi ng for grant of a
wit of certiorari under Art. 226 is not a civil| proceeding
within the neaning of Art. 133 of the Constitution. The
applicant thereupon applied for and obtained fromthis Court
on April 1, 1957, special |eave to appeal and the appeal has
now come up for hearing and final disposal before us.

The two main contentions which were urged before us by the

| ear ned Counsel for the appellant were:-

(1) that the Gaya Sugar MIIs Ltd., Guraru had been

t aken into |iquidation and respondent No. 3 had been
appointed the liquidator thereof; that the reference made by
the State Governnment to the Industrial Tribunal on Decenber
2, 1954, invol ved considerable financial burden on the said
MIlls and- the State CGovernnent ought to have obtained the
sanction of the Court under s. 171 of the Indian Conpanies
Act before naking a reference of the industrial disputes to
the Industrial Tribunal under s. 10(1) of the Industria
Di sputes Act, qua the said MIls and that not having been
done, the reference was bad in |l aw and there was no question
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of the applicability of either s. 33 or s. 33A of the Act,
and
(2) that on a true construction of ss. 33 and 33A of the
Act, the " enployer " therein mentioned could only be the "
enpl oyer " concerned in the industrial dispute which was the
subject-matter of reference, that the applicant had taken
the | ease of the said:

263
sugar MIlls on Decenber 6, 1954, 4 days after the date of
reference made by the State Government under, s. 10(1) of
the Act, and that therefore the applicant was not an "
enpl oyer " within the meaning of the ternms as used ins. 33
or s. 33A of the Act, and even if the allegations nmde by
the applicants in Mscellaneous Cases Nos. 26 and 27 of 1955
before respondent No. 1 were correct, it was not necessary
for the applicant to have obtained the permission of the
I ndustrial Tribunal under a. 33 of the Act, and therefore
the said applications under s. 33A of the Act, filed by res-
pondents 4 to 23 were not naintai nabl e.
It will be appropriate at this stage to set out the rel evant
sections —of the Indian Conpanies Act and the Industria
Di sputes Act, 1947 (as they then stood) which fall to be
consi dered by us in this appeal
S. 171 (I ndi an Conpani es Act):
" Suits stayed on wi nding up order: \Wen a w nding up order
has been made or a provisional |iquidator has been appointed
no suit or other legal proceeding shall be proceeded with or
conmenced agai nst the conpany except by | eave of the Court,
and subject to such terns as the Court nmay inpose."
S. 10(1) (I'ndustrial - Disputes ~Act, 1947): Ref erence of
di sputes to Boards, Courts or Tribunals:
Were the appropriate Governnment is of opinion ‘that any
industrial dispute exists or is apprehended, it nmay at any
time, by order in witing-
(a) refer the dispute to a Board for pronoting a settlenent
t her eof ;
(b) refer any matter appearing to be connected 'with or
rel evant to the dispute to a Court for inquiry
or
(c) refer the. dispute or any mtter appearing to be
connected with or relevant to, the dispute to a Tribunal for
adj udi cati on:
Provi ded that where the dispute relates to a public utility
service and a notice under section 22 has been given, the
appropriate Governnment shall, unless it considers that the
noti ce has been frivolously or vexatiously given or that it
woul d be i nexpedi ent so
264
to do, make a reference wunder this subsection not -
wi t hstandi ng that any other proceedings under this ~Act in
respect of the dispute nay have conmenced, "
S. 33 (lbid): Conditions of service etc., to renmain
unchanged during pendency of proceedi ngs
During the pendency of any conciliation proceedings  or
proceedi ngs before a Tribunal in respect of any industria
di spute, no enployer shall -
(a) alter, to the prejudice of the worknmen concerned in
such dispute, the conditions of service applicable, to them
i medi ately before the commencenent of such proceedi ngs; or
(b) discharge or punish, whether by dism ssal or otherw se,
any workman concerned in such dispute, save with the express
perm ssion in witing of the conciliation officer, Board or
Tribunal, as the case
may be."
33-A (Ibid): Special provisions for adjudication
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as to whet her conditions of service etc., changed during
pendency of proceedings:
" Where an enpl oyer contravenes the provisions of section 33

during the pendency of proceedings before a Tribunal, any
enpl oyee aggrieved by such contravention, may make a
conplaint in witing, in the prescribed manner to such

Tribunal and on receipt of such conplaint that Tribuna
shal | adjudicate upon the conplaint as if it were a dispute
referred to or pending before it, in accordance with the
provisions of this Act and shall submit its award to the
appropriate GCovernment and the provision of this Act shal
apply accordingly."

As to (1):-Section 171 of the Indian Conpani es Act occurs in
Part V which relates to the winding up of conpanies and
prescribes that once a winding up order has been nade no
suit or other |egal proceedings shall be proceeded with or
commenced agai nst the Company except by |eave.of the w nding
up Court and subject to such ternms as the Court may inpose
The Court 'is i'n custody of all. the properties and assets of
the Conpany through the liquidator and is in control of the
wi ndi ng up-proceedings with a view to the proper realization
of the assets: and, the equitable,

265

di stribution thereof anmpbngst the creditors of the Conpany.
No suit or other |egal proceeding can therefore be proceeded
with or, commenced agai nst the’ Conpany except by | eave of
the Court and such leave is a necessary prerequisite of the
prosecution of such'legal proceeding. |In order to decide
the question of the applicability of s. 171 of the Indian
Conpanies Act it has to be ascertained (a) whether the
reference in question is a proceedi ng agai nst the  Conpany,
and, if So (b) whether such reference can be 'said to be a
| egal proceeding within the neaning of s. 171 of the " Indian
Conpani es Act .

There has been unfortunately a considerable confusion of
thought in the court below and the facts have not @ been
properly appreciated. The first question to determ ne was
who was the party to the reference. It appears to have been
assuned that the Gay a Sugar MIls Ltd., was a party to the
reference and that the only defect in the order of reference
was that the |iquidator was not nade a party to the refer-
ence. This difficulty was sought to be got over by holding
that the Gaya Sugar MIIls Ltd., continued to be a |lega
personality though an order for wi nding up had been nade,
that the Conpany had not ceased to exist as-a legal. entity,
and, therefore, the Conpany was properly nade a party to the
reference wunder s. 10(1) of the Industrial Disputes Act.
This was, however, not the correct position on a  true
interpretation of the terms of reference. The reference was
bet ween t he managenents of the Sugar factories specified in
Appendix | and their worknmen represented by the Unions
specified in Appendix 11. Gaya Sugar MIIls Ltd., Guraru was
mentioned as item2 in Appendix | but it is quite clear that
what was intended to be nade a party to the reference under
this item was the:-nmanagenent of the Sugar factory which
bel onged to the Conpany called the Gaya Sugar MIlls Ltd.,
whoever. that managenent nmay be. The nention of the Conpany
was to indicate and to point out the particular factory
whose managenent for the tine being was to be one of the
parties to the reference and

34
266
it required to be ascertai ned who was conprised within the "
managenent " of the MIIls. The State CGovernment could not

have been oblivious of the fact that the Conpany had gone
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into liquidation and a |iquidator of the Conpany had been
appointed by the court and was |leasing out the factory to
different lessees. |If the Conpany itself were a party to
the reference the |iquidator ought to have been nentioned
there as such but that apparently was not done for the
simple reason that the factory was being worked by the
| essees under the terns of the | eases duly sanctioned by the
court. The |iquidator was therefore not in managenent of
the factory and the only persons who were in nanagenment were
the then Ilessees to whom |leases were granted by the
liquidator with the sanction of the court. The Industria

Tri bunal was obviously in error when it gave notice of the
proceedings to the liquidator. The |liquidator was no nore
i n managenent of the factory and was therefore not entitled
to be served with any notice; the then |essees were in
managenment and they were the only parties to whomnotice of
the proceedi ngs shoul d have been given. The liquidator no
doubt wote to the Industrial Tribunal that he had received
the notice too late for himto attend. This letter of the
liquidator was treated with scant courtesy by the Industria

Tri bunal who nmerely endorsed at the foot of the letter that
the hearing had al ready concluded and nothing further than
enquiring of the Post Ofice as to the reason of the delay
in the delivery of the l|letter could be done. The Industria

Tri bunal proceeded to nmake its award on February 17, 1955,
wi thout having before it the managenent of the factory,
viz., the |essees who had obtained the | ease of the said
MIlls fromthe liquidator and for all practical purposes the
said award was ex parte so far as the | essees who were at
the date of the reference in managenment of the factory and
were obviously intended to bea party to the reference were
concer ned. The appellant cane into managenent - of the
factory after the reference and could not at the date of the
reference be in contenplation of the State Governnent as a
party and in- any

267
event, no notice whatever was given to the appellant’ of the
pr oceedi ngs before the Tribunal. By no stretch of

i magi nation could it be said that the Conpany (I'n
Li quidation) was a party to the reference, the said MIls
having been given on |ease to the | essees who worked the
MIls thereafter not for and on behal f of the Conpany but on
their own account, they being responsible for the profit and
loss in the working of the MIls. The Conpany thus not
being a party to the reference the proceedings which were
comenced on Decenber 2, 1954, before the Tribunal were not
proceedi ngs against the Conpany (In Liquidation). -This
being the position on a true construction of the terns of
the notification by which the reference was nmde the
guesti on whether the reference was a | egal proceeding within
the neaning of s. 171 O the |ndian Conpani es Act “does not
arise for our decision and we prefer not to express any
opi nion on that part of the question.

As to (2):-The next question to consider is the connotation
of the term" enployer " as used in ss. 33 and 33A of the
Industrial Disputes Act. These sections postulate the
pendency of a proceeding of an industrial dispute. It
requires two to raise a dispute. An Industrial Dispute is
thus defined in s. 2(k) of the Act:,,

I ndustrial dispute " neans any dispute or difference between
enpl oyers and enpl oyers, or between enployers and worknen,
or between worknen and worknen, which is connected with the
enpl oyment or non-enpl oynent or the ternms of enploynent or
with conditions of |abour, of any person.

If this definition is bodily lifted from s. 2 (k) and
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substituted for the expression i ndustrial dispute
,occurring in s. 33 and ss. 33 and 33A of the Act are then
read, it will at once becone clear that the enpl oyer can be
no other than the enployer with whomthe workers had the
i ndustrial dispute and cannot mean nmerely an enploy who
di scharges or punishes or who alters the <conditions of
service of the workmen concerned. |[If the interpretation
adopted by the Hi gh Court was correct it would nmean that the
I ndustri al
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di spute which is referred for adjudication to the Industria
Tri bunal may have arisen between enpl oyer A and his workmnen
but during the pendency of those proceedi ngs enpl oyer B who
had nothing to do with enployer A would be prevented from
di scharging or punishing the worknen or altering their
conditions of service, provided only that the worknen
concerned happened to be interested in the industria
di spute which was pending before the Industrial Tribunal
If there i's no connection at all between the enployer A and
the enployer Binthe illustration given above, one fails to
see how a nmere identity of the ~establishnents or the
identity of the workmen could be enough to bring the
enpl oyer B within the purview of these sections. The very
pur pose of the enactnment of as. 33 and 33A of the Industria
Di sputes Act is, as observed by this Court in the Autonobile
Products of India Ltd.

V. Bukmaji Bala (1).

" to ensure that proceedings in connection with industria
di sputes al ready pending should be brought to a termnation
in a peaceful atmpsphere and that no enpl oyer should during
the pendency of those proceedi ngs take any action of the
kind nentioned in the sections which may giverise to fresh
disputes likely to further exacerbate the already strained
rel ation between the enployer and the workmen. To | achieve
this object a ban has been inposed upon the ordinary 'right
whi ch the enpl oyer has under the ordinary |law governing a
contract of enploynent. Section 22 of the 1950 /Act and
section 33 of the 1947 Act which inpose the ban al so provide
for the renoval of that ban by the granting -of express
permission in witing in appropriate cases by the authority
nmentioned therein.”

The scope of the enquiry under section 33 of the Industria
Di sput es Act has also been the subject mat t er of
adj udi cation by this Court and it was held in Atherton West
& Co., Ltd. v. Suti MIl Mazdoor Union (2) that the
aut hority:

" concerned would institute an enquiry and. conme to the
concl usi on whether there was a prinma facie case

(1) [1955] i S.C R 1241, 1256.

(2) [1953] S.C.R 780, 787.
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made out for the discharge or disnissal of the worknan and
the enployer, his agent or manager was not actuated by any
i mproper notives or did not resort to any unfair practice or
victimsation in the matter of the proposed discharge or
di sm ssal of the workman."

A simlar ratio would apply where an enpl oyer changes the
condi tions of service of the workmen concerned. |If this be
the criterion for determining whether an enployer was
entitled to discharge or punish the worknen or alter their
conditions of service without the permssion in witing of
the authority concerned that enployer cannot be any other
than the one who is concerned in the industrial dispute
which is the subject matter of adjudication. |f enployer B
has nothing to do at all with enployer A who is really the
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party concerned in such industrial dispute which is the
subj ect-matter of adjudication, there will be no question of

attributing any inproper notives or wunfair practice or
victimzation to the enployer Bin regard to the action
whi ch he proposed to take against the worknen. Wether the
enployer B would be entitled to such action or not would
have to be determined in other proceedings which nmay be
taken in the nmatter of industrial disputes which my
subsequently arise between hinself and his worknmen after
such action was taken. But he would certainly not be bound
bef ore taking such action to seek the permssion in witing
of the Industrial Tribunal before which an industria
di spute was pending as between those worknmen and another
enpl oyer with whom he had no concern. The latter
interpretation is therefore nore in consonance with the
principle underlying the enactnment of s. 33 of t he
Industrial Disputes Act and it nust be held that the
enpl oyer contenpl ated by ss. 33 and 33A of the Industria
Di sputes Act nust be the identical enployer concerned in the
i ndustri al di spute which is the subj ect-matter of
adj udi cation. —1n other words, the enployer contenplated by
ss. 33 and 33A of the I'ndustrial Disputes Act nmust be the
enpl oyer with whom the workmen nentioned as aggrieved under
s. 33 had a subsisting relationship of enployer
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and enployees at the comencenent of the pr oceedi ngs
referred to in those sections. The identity of the enpl oyer
at the commencenent of the reference with the enployer who
intends to take proceedings within the ban of s. 33 of the
Act nmust be established and if the latter has no concern
with or relationship with the forner ss. 33 and 33A of the
Act do not done into operation at all. ~Such identity could
in the event of change in the enployers be established by
showing that the latter enployer was nerely a noninee or
Benam dar of the forner or that on the analogy of s.
18(3)(c) of the Industrial Disputes-Act he came with in the
description of " his heirs, successors or assigns in respect
of the establishnment to which the dispute relates, in /which
event the award made by the Indus. trial Tribunal would be
bi nding on himjust as nuch as on the former enployer of the
wor kmen concerned. These are, however, the only cases .in
whi ch according to the provisions of the I'ndustrial Disputes
Act the identity of the enployers at the commencenent of the
proceedi ngs and the intended di scharge or punishnent  or
change in the conditions of service of the worknen concerned
could be established and unl ess the enpl oyer who intended to
di scharge or punish or change the conditions of service of
the worknmen was in this sense identical with ‘the enployer
who was concerned in the industrial dispute which is the
subj ect-matter of adjudication no question could arise of
the operation of section 33 or section 33A of the Industria
Di sputes Act.

VWhat then was the position of the appellant under the
reference in question ? It does not appear fromthe record
as to who was the managenent of the said MIls on Decenber
2, 1954, The |l ease in favour of the old |essees, Guraru
Cane Devel opment and Cane Marketing Union Ltd., had
apparently conme to an end by efflux of time, the period of
the |lease presumably being up to the end of the crushing
season which would end sone time in the nmonth of Novenber,
1954, An application had been nade by the liquidator to
gr ant a lease in favour of the appellant and this
application was granted by the Court on Decenber 3, 1954, so
that in any event before Decenber 3, 1954, the appell ant
coul d
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not be said to be in managenent of 'the said MIIs. As a
matter of fact, the | ease was executed in favour of the
appel l ant on Decenber 6, 1954, and the possession of the
said MIls was al so given to the appellant by the |iquidator
on the sane day. It could not, therefore, be said that the
appellant was conmprised within the description of the
managenent of the Gaya Sugar MIls Ltd., at the date when
the reference was made by the State Governnent. |f that was
so, a reference O a previous date, wi thout anything nore,
could not comprise the appellant within its scope and that
appears to have been the position as understood even by the
Industrial Tribunal which gave no notice to the appellant
but gave notice of the proceedi ngs erroneously as we hold to
the liquidator of the Conpany. The appellant was not in
managenent of the said MIls and it could not be bound by
the reference because at no stage was any attenpt made
either to anmend the terns of the reference or even to serve
on the appellant a notice of the proceedings which were to
take place before the Industrial Tribunal. Under the
Industrial  Disputes (Central) Rules, 1947, enacted by the
Central Governnent in exercise of the powers conferred upon
it by section 38 of the Industrial Disputes Act, intimation
of the place and tinme of hearing had got to be given to the
parties to the reference (Rule 10); and the Industria

Tri bunal was enjoined to call upon the parties at the first
sitting to state their case (Rule 11)  the only power given
to the Industrial Tribunal to proceed ex parte was when a
party to the proceedings failed to attend or to be
represented w thout good cause shown (Rule19) ; and the
representatives of the parties appearing before an
Industrial Tribunal were to have the right of exam nation

cross-exam nation and of addressing the Tribunal when
evidence had been called (Rule 24) : The ’'whole of this
procedure envisaged the parties to the reference being
properly notified of the proceedings before the Industria

Tri bunal and taking part therein either by thenselves or
through, their authorised representatives. The fact that no
such notice was given to the appellant by the  Industria

Tri bunal goes to show that in the circum
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stances that obtained the appellant was certainly  not
understood by the Tribunal as having been a party to the
reference and it could not be said on the -terms of -the
reference itself which was nade on Decenber 2, 1954, that
the appellant, which cane into existence as the | essees of
the said MIIls on Decenber 6, 1954, was a party to the said
ref erence. If the old | essees were in managenent of  the
said MIIls on Decenber 2 1954, there was no identity of
enpl oyers as between them and the appellant, the appellant
certainly did not claimunder the old | essees nor could it
be described as their " heirs, successors or assigns ' " in
respect of the establishment to which the dispute related
within the neaning of s. 18(3) (c) of +the Industrial

Di sputes Act, There is no suggestion whatever that the
appel l ant was or is a benami dar of the previous |essees. In
no event could the appellant therefore be held to be, bound
either by the reference or the award made by the Industria

Tribunal, the identity of the enployers at the date of the
reference with the enployers at the tine when the acts
conplained of in the applications under s. 33-A of the
Industrial Disputes Act were purported to be done by them
not havi ng been established.

If that is the true position, no question of the appellant
obtaining witten permssion of the Industrial Tribuna
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under s. 33 of the Act for discharging or punishing or for
effecting a change in the conditions of service of the
wor kmen concerned could arise. |f no such perm ssion were
needed, s. 33A of the Act also could not conme into operation
and the applications in Mscellaneous Cases Nos. 26 and 27
of 1955 we’re not maintainable.

The result is no doubt unfortunate ; because the Industria
di sputes which were referred to the Industrial Tribunal by
the reference in question were general in their nature and
would conprise within their scope the woirkmen who were
working in the Gaya Sugar MIls Ltd., at all relevant times.
The appel | ant canme in nmanagenment of the said MIls from and
after Decenber 6, 1954, and it was certainly intended that
these, disputes which had either existed or were apprehended
bet ween t he appellant on the one hand and the worknen
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working in the said MIls on the other shoul d be adjudicated
upon wunder the terms of that reference. |If the appellant

could be conprised within the description of the "
managenent " of the said MIls at the date of the reference,
viz., Decenber 2, 1954, the object and the purpose of the
reference qua the workmen of the said MIls would be
acconpl i shed. The difficulty, however, is that the severa
managenments which woul d conme into exi stence on successive
| eases being granted by the Court in the present case cannot
be said to have been conprised within the term "nmanagenents

of the Sugar factories specified in Appendix 1" even though
the Gaya Sugar MIls Ltd., Guraru is nentioned as item 2
t herein. Such a construction would nake the severa

successi ve | essees who cane i nto-existence during the whole
of the period when the reference was pending -before the
I ndustrial Tribunal parties to the reference involving fresh
notices to be issued, fresh statements of case to be
furnished, fresh hearing to be granted, to each of the
successive |essees under the Industrial Disputes (Central)
Rul es, 1947, a result which certainly could not have been
contenpl ated by the State Government when the reference was
made.

It, therefore, follows that the appellant was not by any
count a party to the reference dated Decenber 2, 1954, and
not being such a party was not an "enployer” wthin the
meaning of ss. 33 and 33-A of the Industrial D sputes  Act
gqua the worknmen who filed the applications in M scellaneous
Cases Nos. 26 and 27 of 1955. |If the worknen felt that they
have been victim sed or that there had been- an unfair labour
practice, they could perhaps raise fresh industrial disputes
and press the State Government to make a fresh reference of
their industrial disputes under s. 10(1) of the Act, as to
which we say nothing, but it is quite clear to us that ' the
wor kmen cannot in the circunmstances of this case raise an
industrial dispute indirectly by having recourse to an
application wunder s. 33-A of the Act. In the premses if
the appellant was not bound, as we hold it was not, to ask
for the witten perm ssion of the

35
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I ndustri al Tri bunal before discharging, puni shi ng or
effecting a change in the conditions of service of the
wor kmen concerned no application under s. 33-A of the Act
could be maintained against it even on the assunption that
the allegations nade in the said applications were correct.
The result, therefore, is that the proceedings in Ms-
cel  aneous Cases Nos. 26 and 27 of 1955 before the res-
pondent No. 1, Industrial Tribunal, Bihar, Patna are w thout
jurisdiction and liable to be quashed. The appeal of the
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appellant wll therefore be allowed, the order made by the
Hi gh Court on Septenber 20, 1956, will be set aside and a
wit of certiorari wll issue against respondent No. 1
gquashing the proceedings in the said M scellaneous Cases
Nos. 26 and 27 of 1955. The appellant will be entitled to
its costs throughout against the contesting respondents.
Appeal all owed.




